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LAW  DEPARTMENT 
City  of  New  York 

Dec.  31,  1937. 

Hon.  F.  H.  LaGuardia, 
Mayor. 

Sir: 

This  is  the  fourth  and  last  annual  report  of  the  Law  Depart- 
ment during  your  first  administration  as  Mayor.  It  affords  an 
opportunity  to  present  a  statistical  record  of  the  work  of  the 
department  for  this  period. 

Of  course,  it  must  be  realized  that  with  respect  to  any  pro- 
fessional organization,  statistics  alone  can  reveal  only  part  of  the 
story.  The  rest  is  told  by  the  morale  of  the  staff  and  the  quality 
of  the  work. 

The  following  is  a  tabulation  which  shows  in  the  simplest 
possible  terms  the  specific  and  concrete  results  of  our  efforts  in 
litigation  in  which  the  City  was  the  defendant. 

Percentage  of 

Annual  Annual  Increase  (  +  ) 

Average  Average  or  Decrease  ( — ) 

1930-1933  1934-1937  1934-1937 

Actions  tried   787                     1,603  +104% 

Recoveries  against 

the  City    $1,854,715              $1,703,806  —8.1% 

Average  Recovery 

per  case   $2,356                   $1,063  —55% 

It  appears  that  on  January  1,  1934,  the  department  was 
greatly  in  arrears  in  all  classes  of  litigation.  This  meant  needless 
accumulation  of  interest  charges  against  the  City,  lost  witnesses 
and  records,  and  general  confusion,  inefficiency  and  neglect. 

Without  a  material  increase  in  the  staff  (except  temporary 
title  examiners)  or  cost  of  administration  of  the  department,  these 
conditions  have  been  corrected.  The  one  unfinished  task  is  the 
disposition  of  the  enormous  volume  of  certiorari  proceedings 
brought  to  reduce  tax  valuations  upon  real  property.  That  subject 
is  discussed  at  some  length  later  in  this  report.  In  all  other  divi- 
sions, cases  are  tried  as  soon  as  they  are  reached.  Unless  unusual 
circumstances  make  it  necessary,  the  Law  Department  never  asks 
for  an  adjournment  of  a  trial  or  an  argument.  In  actions  against 
the  City,  if  the  opposing  party  seeks  an  adjournment  in  a  case  in 
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which  interest  might  accrue,  we  consent  on  a  stipulation  which 
waives  accrual  of  the  interest  for  the  period  of  the  adjournment. 


Comparisons  in  divisional  figures  may  be  found  to  be  of 
interest. 


The  number  of  cases  finally  disposed  of  by  trial,  dismissal 
or  discontinuance  is  more  than  twice  that  of  the  preceding  four 
years,  as  shown  by  the  following: 


That  the  increased  volume  of  work  did  not  result  in  a  loss 
of  efficiency  is  established  by  the  ratio  of  recoveries  to  amounts 
sued  for.  Total  claims  in  the  actions  disposed  of  in  the  four  years 
1934-1937  were  $114,359,349.  with  total  recoveries  against  the 
City  of  $2,299,891.,  or  2%.  While  exact  figures  for  the  years 
prior  to  1934  are  not  available,  it  is  a  fact  that  a  recovery  rate 
of  2%  for  four  consecutive  years  establishes  a  record  in  the  his- 
tory of  the  department. 

Despite  the  great  increase  in  the  number  of  cases  disposed  of, 
the  number  pending  upon  our  calendars  has  remained  substanti- 
ally the  same.  Economic  conditions  resulting  from  the  depression 
as  well  as  the  opening  of  new  parkways,  highways  and  play- 
grounds have  extended  the  liability  field  of  the  City  and  the  Board 
of  Education.  Another  factor  increasing  the  number  of  claims 
against  the  City  for  personal  injury  has  been  the  W.P.A.  projects, 
many  of  which  were  in  the  highways.  Had  we  not  speeded  up 
trials  of  these  cases  in  the  past  four  years,  our  calendars  would 
be  hopelessly  in  arrears. 

Contracts 

In  the  four  years  of  this  administration  more  than  twice  as 
many  cases  were  disposed  of  as  in  the  previous  four-year  period 
and  the  rate  of  recovery  is  less  than  one-quarter  of  the  former 
ratio. 


Torts 


Number  of  cases  disposed  of 


1930-1933 
4,559 


1934-1937 
10,927 


1930-1933 


1934-1937 


Number  of  cases  disposed  of  

Dollar  volume  of  cases  disposed  of 

Amount  recovered   

Percentage  of  recovery  


333 

$16,564,877 
$3,740,970 
22.6% 


815 

$25,337,740 
$1,337,831 
5.3% 
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Appeals 

Percent 

1930-1933      1934-1937  increase 

Appeals  argued    883  1,668  88.9% 

Appeals   withdrawn  or  dismissed 

for  lack  of  prosecution   230  513  123% 

Totals    1,113  2,181  96% 

For  the  three  years  1935  to  1937  inclusive  (figures  for  1934 
being  unavailable),  the  percentage  of  success  for  the  City  in 
appeals  heard  was  62^%.  In  the  same  three  years,  of  82  appli- 
cations for  leave  to  go  to  the  Court  of  Appeals  made  by  our 
opponents  only  20,  or  25%,  were  granted,  whereas  of  30  similar 
applications  made  by  the  City  25,  or  83%  were  granted. 


Transit  Litigation 

The  large  sums  involved  in  suits  brought  against  the  City 
for  damages  for  subway  construction  work  are  shown  by  the 
statistics  of  the  division  of  transit  litigation.  The  figures  show 
also  that  as  in  other  divisions  the  amount  of  work  done  during 
the  past  four  years  has  more  than  doubled. 


1930-1933 

Number  of  cases  disposed  of   69 

Dollar  volume  of  cases  disposed  of..  $5,622,179. 
Amounts  recovered    $415,929. 


1934-1937 
167 

$17,331,886. 
$1,540,148. 


Percent 
Increase 

142% 
208% 
270% 


Tax  Certiorari  Proceedings 


Year 

Proceedings 
Disposed  of 

Assessed 
Valuation 

Reductions  in 
Assessments 

Percentage  of 
Reduction  in 
Assessments 

1930 
1931 
1932 
1933 

257 
460 
717 
931 

$250,510,000. 

576,875,039. 

713,662,550. 
1,047,336,400. 

$20,144,876. 
64.273,082. 
26,146,374. 
75,215,891. 

8.04% 
11.14% 
3.66% 
7.18% 

Total 

2,365 

$2,588,383,989. 

$185,780,223. 

1934 
1935 
1936 
1937 

1,523 
2,046 
3,520 
4,609 

$1,430,493,220. 
1,460,772,335. 
2,317,160,580. 
3,095,442,663. 

$91,920,648. 
34,030,510. 
20,068,641. 
61,475,000. 

6.42% 
2.33% 
.86% 
1.98% 

Total 

11,698 

$8,303,868,798. 

$207,494,799. 

Average 
per  year 
1930-1933 

S91 

$647,095,997. 

$46,445,055. 

7.17% 

1934-1937 

2,924 

$2,075,967,199. 

$51,873,699. 

2.50% 

Condemnation 


This  subject  is  dealt  with  at  length  later  in  this  report. 


Workmen's  Compensation 

The  abuses  which  had  grown  up  in  connection  with  medical 
bills  in  Workmen's  Compensation  cases  have  been  described  in 
previous  reports.  The  figures  for  the  four  year  period  confirm 
the  fact  that  more  cases  are  now  being  handled  with  more  satis- 
faction to  the  injured  and  less  cost  to  the  taxpayer. 

1930-1933  1934-1937 

Claims  filed                                                  33,551  37,795 

Compensation                                              $4,245,000.  $3,052,384.56 

Medical  Bills                                            $1,380,000.  $509,700.53 

Average  medical  fee  per  case                               $41.13  $13.49 

Summary 


The  following  are  some  of  the  results  of  our  efforts  during 
the  past  year: 

(1)  Holding  judgments  and  settlements  in  tort  actions  dis- 
posed of  during  the  year  to  1.87%  of  the  amount  sued  for.  The 
total  amount  claimed  was  $35,776,354.,  the  total  amount  recov- 
ered by  verdicts  and  settlements  was  $670,315. 

(2)  Holding  judgments  and  settlements  in  contract  actions 
(other  than  transit  litigation)  disposed  of  during  the  year  to  8% 
of  the  amount  sued  for.  In  1932  these  recoveries  were  21.3%, 
in  1933  they  were  25.5%,  in  1934  they  were  4.7%,  in  1935  they 
were  3.8%,  and  in  1936  they  were  8.2%.  The  total  amount 
claimed  in  actions  disposed  of  this  year  was  $5,406,645,  and  the 
total  amount  recovered  was  $432,649. 

(3)  Holding  reductions  in  trials  and  settlements  in  certiorari 
proceedings  to  1.98%  of  the  assessed  valuations  as  compared  with 
7.17%  in  the  period  from  1930  through  1933.  In  1935  four  times 
as  many  proceedings  were  disposed  of  as  the  average  of  the  five 
years  from  1929  through  1933,  during  1936  seven  times  as  many 
and  during  1937  nine  times  as  many. 

(4)  Reducing  the  award  to  Lucmay  Corporation  for  prop- 
erty taken  by  the  City  at  Bergen  Beach  from  $4,105,429.  (amount 
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of  judgment  and  interest  when  reversed  by  the  Court  of  Apppeals) 
to  $585,000.  after  retrial  before  Mr.  Justice  Lockwood,  which 
with  interest  to  date  of  decree,  Sept.  27,  1937,  amounts  to  $964,080. 

(5)  Sustaining  in  the  Court  of  Appeals  the  validity  of  Pro- 
portional Representation  as  a  method  of  election  for  City  Coun- 
cilmen. 

(6)  Successfully  maintaining  in  the  United  States  Supreme 
Court  the  exemption  from  federal  income  taxation  of  the  engi- 
neer of  the  Department  of  Water  Supply,  Gas  and  Electricity 
on  the  ground  of  constitutional  immunity.  This  was  a  case  of 
interest  and  importance  to  every  municipality  in  the  United  States. 

(7)  Obtaining  the  passage,  after  three  years'  efforts,  of  a 
law  proposed  and  drafted  by  the  Law  Department,  to  remove 
the  cloud  on  waterfront  property  resulting  from  covenants  and 
conditions  in  old  city  grants  of  this  property — Chap.  489  of  the 
Laws  of  1937.  This  act  provides  a  simple,  inexpensive  method 
whereby  the  owners  of  property  on  watergrant  streets  may  be 
released  from  ancient  covenants  and  conditions  by  payment  to  the 
City  of  a  reasonable  sum  per  front  foot,  thus  removing  the  cloud 
on  title.  The  passage  of  this  act  should  encourage  the  develop- 
ment of  the  waterfront  and  result  in  increased  assessed  valuations. 
Approximately  thirty  miles  of  street  frontage  along  the  Hudson 
and  East  Rivers  are  affected. 

(8)  Obtaining  the  passage  of  Chapter  417  of  the  Laws  of 
1937,  authorizing  the  City  to  grant  the  interest  of  the  City  in 
and  to  certain  lands  now  or  formerly  under  water,  at  Far  Rocka- 
way  and  nearby  localities,  in  the  Borough  of  Queens.  This  act 
will  permit  the  settlement  of  title  controversies  and  should  also 
encourage  the  development  of  a  large  area  of  land  and  result  in 
increased  assessed  valuations. 

(9)  Obtaining  cancellation  of  approximately  500,000  obso- 
lete claims  for  personal  taxes  which  remained  on  the  Comptroller's 
books  although  they  had  been  written  off  from  the  City's  balance 
sheet  some  years  ago.  This  action  was  recommended  in  our 
report  for  the  year  1935.  On  May  28,  1937,  the  Board  of  Estimate 
passed  the  appropriate  resolution  cancelling  these  claims.  The 
statutes  providing  for  the  assessment  and  collection  of  personal 
property  taxes  were  repealed  by  Chapters  469  and  470  of  the 
Laws  of  1933. 
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( 10)  Vesting  title  to  1286  fee  and  easement  parcels  for  the 
new  Delaware  Water  Supply  project,  appointing  and  organizing 
six  commissions  in  four  counties  to  try  the  claims  for  these  takings, 
and  completing  the  proceedings  with  respect  to  422  parcels  within 
the  year. 

(11)  Obtaining  a  reduction  of  $3,819,500  in  tax  assessments 
levied  upon  property  owned  by  the  City  for  the  purposes  of  its 
water  supply  in  three  up-state  counties  and  obtaining  refunds  of 
excess  taxes  paid  on  such  property  in  the  amount  of  $131,991.63. 

(12)  Holding  that  when  an  emergency  agency  becomes  a 
permanent  function  of  government  the  employees  thereof  must 
submit  to  open  competitive  examinations.  Aversa  v.  Finegan, 
275  N.  Y.  60  (memo). 

(13)  Sustaining  the  provisions  of  the  new  charter  that  Pro- 
portional Representation  vote  counters  should  be  required  to  pass 
a  qualifying  civil  service  examination,  contrary  to  the  contention 
of  the  Board  of  Elections.   Finegan  v.  Cohen,  275  N.  Y.  432. 

(14)  Amplifying  and  clarifying  the  right  of  the  City  to 
require  that  work  performed  for  it  under  contract  shall  be  under 
proper  working  conditions,  reasonable  hours  of  employment  and 
adequate  wages.  Amalithone  Realty  Co.  v.  The  City,  251  App. 
Div.  450. 

(15)  Sustaining  constitutionality  of  the  Multiple  Dwelling 
Law  and  the  authority  of  the  Tenement  House  Commissioner  to 
compel  vacation  of  premises  because  of  a  failure  to  comply  with 
the  provisions  of  the  statute.    (Adamec  v.  Post,  273  N.  Y.  250.) 

(16)  Sustaining  the  Commissioner  of  Licenses  in  his  refusal 
to  renew  the  licenses  of  14  theatres  whose  performances  were 
found  to  be  offensive.  (Ejomac  Amusement  Corp.  vs.  Moss, 
N.  Y.  L.  J.  May  8,  1937.) 

The  following  are  important  matters  in  which  we  did  not 
succeed  during  the  year : 

(1)  Failing  to  sustain  the  sales  tax  against  foreign  corpora- 
tions on  orders  obtained  in  New  York  City  from  local  purchasers. 
An  application  is  being  made  to  the  United  States  Supreme  Court 
to  review  the  determination  of  the  Court  of  Appeals.  Nat.  Cash 
Register  Co.  vs.  Taylor,  252  App.  Div.  90;  affirmed,  275  N.  Y. 
208.) 
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(2)  Failing  to  sustain  our  contention  that  portions  of  a 
subway  tunnel  should  be  constructed  by  the  shield  method.  Con- 
sequently, the  court  submitted  questions  of  fact  to  a  jury  which 
rendered  a  verdict  against  the  City  in  the  amount  of  $781,808. 
(Mid-Eastern  Contracting  Corp.  vs.  City,  Sup.  Ct.  N.  Y.  Co., 
Dec.  26,  1937.) 

(3)  The  Appellate  Division  reversed  an  order  of  Special 
Term  which  permitted  the  City  to  eliminate  underpinning  work 
under  certain  buildings  along  the  line  of  a  subway  under  con- 
struction. The  action  was  sent  back  for  retrial.  The  amount 
asked  for  in  the  complaint  is  $542,142.  There  was  a  dissenting 
opinion  and  we  are  considering  the  advisability  of  an  appeal.  (Del 
Balso  Construction  Corp.  vs.  City,  Dec.  23,  1937.) 

Proceedings  to  Review  Real  Estate  Tax  Assessments 

Despite  the  great  progress  which  has  been  made  in  the  past 
few  years,  real  estate  tax  certiorari  proceedings  still  present  a 
major  problem.  However,  it  is  not  insoluble  if  the  various  public 
agencies  will  cooperate. 

As  has  been  pointed  out  in  previous  reports,  business  and 
economic  conditions  in  the  past  few  years  have  caused  applica- 
tions for  the  reduction  of  assessments  to  be  made  by  the  tens  of 
thousands  instead  of  the  few  hundred  each  year  prior  to  1929. 
There  are  now  in  our  files  35,500  of  such  cases,  each  one  of  which 
would  cost  an  average  of  $1,000.  to  try,  including  experts'  and 
stenographers'  fees,  trial  counsel  and  a  proper  charge  for  that 
portion  of  the  judicial  system  required  to  hear  and  determine  it. 
On  such  an  estimate  the  total  cost  would  be  $35,500,000.,  an 
obviously  prohibitive  figure. 

During  the  year  several  Judges  decided  that  the  cases  could 
be  disposed  of  by  appointing  unofficial  referees  to  hear  them  and 
539  cases  were  so  assigned.  We  protested  against  this  method 
and  experience  has  justified  our  protest.  Of  the  cases  so  assigned 
only  13  have  been  brought  to  trial.  The  trials  have  involved 
so  many  hearings  and  such  expense  for  stenographers'  minutes 
that  they  endanger  the.  ability  of  this  department  to  try  cases 
reached  upon  the  court  calendars  and  wastefully  deplete  our  funds. 

The  unsuccessful  party  is  required  to  pay  the  cost  of  the 
reference    including    the    referee's    fees.      If    the  claimant 
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be  defeated  in  toto  there  will  be  no  incentive  for  the  City  to 
take  up  the  report  and  the  expenses  of  the  trial  may  remain 
unpaid  for  a  considerable  length  of  time.  But  if  the  claimant 
prevails  even  in  part  he  will  take  up  the  report  promptly,  pay  the 
charges  and  tax  them  as  costs  against  the  City.  While  the  referees 
appointed  have  been  and  will  be  men  of  undoubted  integrity,  it 
is  hardly  fair  to  place  them  in  a  position  in  which  their  financial 
interest  is  opposed  to  the  interest  of  the  City.  While  a  similar 
practice  was  in  force  in  reviewing  by  certiorari  the  decisions  of  the 
Board  of  Standards  and  Appeals  it  was  a  fact  that  the  unofficial 
referees'  reports  were  always  against  the  City.  The  situation 
became  so  obvious  and  embarrassing  that  the  practice  had  to  be 
discontinued  by  the  Courts. 

Moreover,  the  assignment  of  hundreds  of  cases  to  unofficial 
referees  tends  to  accentuate  their  nuisance  value.  Many  of  these 
applications  have  been  filed  in  the  hope  that  the  City  might  con- 
sent to  a  reduction  and  without  any  intention  of  actually  trying 
them.  They  are  usually  taken  by  attorneys  upon  a  contingent  basis 
and  if  they  are  contested  on  their  merits  the  majority  of  them  will 
be  abandoned.  If,  however,  this  department  be  faced  with  hundreds 
of  cases  sent  to  unofficial  referees  the  increased  expense  of  trials 
will  be  an  argument  in  favor  of  making  small  settlements  and  if 
this  policy  once  be  adopted  it  will  encourage  rather  than  abate  the 
growth  of  this  practice. 

We  have  consistently  maintained  that  the  policy  here  should 
be  the  same  as  in  our  tort  division,  namely,  never  to  settle  a  case 
even  for  a  nominal  amount  unless  we  are  convinced  that  it  has 
merit.  We  could  not  have  achieved  the  results  we  report  for  the 
tort  division,  where  we  now  hold  recoveries  down  to  less  than  2% 
of  the  amount  sued  for,  by  settling  cases  for  nuisance  value  rather 
than  trying  them. 

The  results  of  the  past  year  indicate  that  if  we  persist  in  the 
methods  described  in  our  last  report,  namely,  trying  as  many 
cases  as  possible  and  settling  only  meritorious  cases  by  the  Tri- 
Departmental  Certiorari  Settlement  Board,  we  will  arrive  ulti- 
mately at  a  solution  of  this  difficult  problem.  In  the  past  year 
we  have  tried  or  settled  4,609  cases.  The  number  of  new  cases 
commenced  during  the  year  was  4,911  from  which  it  will  be  seen 
that  we  are  almost  at  the  point  where  we  will  dispose  of  more 
such  cases  than  are  commenced. 
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We  repeat  our  recommendation  that  we  add  to  our  present 
procedure  the  designation  of  a  special  part  of  the  Supreme  Court 
for  the  trial  of  these  cases  and  the  creation  of  a  special  calendar 
placed  under  the  control  of  one  Justice  who  would  quickly  discover 
and  weed  out  the  proceedings  which  were  never  intended  to  be 
tried.  This  system  has  worked  well  in  condemnation  proceed- 
ings and  would  be  equally  satisfactory  in  disposing  of  real  estate 
tax  certiorari  proceedings. 

Tax  Litigation 

While  on  the  subject  of  taxes  it  may  be  appropriate  to  make 
reference  to  some  decisions  during  the  past  year  which  seem  to 
us  interesting  as  forecasting  the  future  trend  of  constitutional 
doctrine  in  the  much  debated  field  of  constitutional  immunity  from 
taxation. 

One  phase  of  the  question  developed  in  connection  with  the 
attempt  to  tax  the  salary  of  Mr.  Brush,  engineer  of  the  Department 
of  Water  Supply,  Gas  and  Electricity.  After  adverse  decisions 
of  the  Board  of  Tax  Appeals  and  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  the  City  was  finally  successful  in  the  United 
States  Supreme  Court  (Brush  v.  Commissioners,  300  U.  S.  352). 
This  was  an  important  decision  because  the  dissents  of  Justices 
Roberts  and  Brandeis  and  the  separate  concurrence  of  Justices 
Stone  and  Cardozo  indicate  a  possible  future  qualification  of  the 
doctrine  formulated  in  McCidloch  v.  Maryland,  so  far  as  it  affects 
immunity  of  governmental  agencies.  We  are  of  the  opinion  that 
the  Court  is  definitely  moving  in  the  direction  of  approval  of  uni- 
form and  non-discriminatory  taxes  on  general  classifications  of 
citizens  which  incidentally  include  governmental  employees,  the 
Court  continuing  to  apply  the  doctrine  of  constitutional  immunity 
in  cases  where  there  is  discrimination  prejudicing  the  agency  of 
either  the  state  or  the  Federal  government  as  the  case  ma}'  be. 

In  this  connection  the  recent  decision  of  the  United  States 
Supreme  Court  in  the  case  of  James  v.  Dravo  Contracting  Com- 
pany (decided  December  6,  1937),  is  most  illuminating. 

Another  aspect  of  the  same  problem  will  be  presented  if  we 
succeed  in  procuring  the  writ  of  certiorari  which  has  been  asked 
to  review  the  determination  of  the  Court  of  Appeals  in  Matter  of 
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National  Cash  Register  Company,  Inc.  v.  Taylor,  252  A.  D.  90, 
affirmed  275  N.  Y.,  208  (November  23,  1937).  The  point  in  this 
case  decided  against  the  City  by  the  Court  of  Appeals  was  the 
taxability  under  the  Emergency  Sales  Tax  Law  of  purchases 
from  out  of  state  firms  where  the  business  was  solicited  and  the 
merchandise  ordered  in  the  City  of  New  York,  but  the  order 
accepted  at  the  home  office  of  the  seller  with  delivery  of  the  goods 
from  a  plant  out  of  the  state  to  the  purchaser  in  the  City.  We 
argued  that  a  non-discriminatory  consumer's  tax  (such  as  the 
sales  tax)  had  never  been  invalidated  by  the  United  States 
Supreme  Court  solely  on  the  basis  of  constitutional  immunity 
under  the  commerce  clause. 

Personal  Property  Ta&es 

Also  under  the  subject  of  taxes  we  are  able  to  report  that 
after  a  good  deal  of  investigation  and  discussion  we  did  finally 
succeed  in  bringing  about  the  cancellation  by  the  Board  of  Esti- 
mate and  Apportionment  of  a  large  volume  of  uncollected  personal 
property  taxes.  The  authority  to  cancel  the  taxes  was  given  to 
the  Board  by  Chapter  601  of  the  Laws  of  1915  and  had  previously 
been  exercised  by  the  Board  on  four  occasions. 

The  personal  property  tax  having  been  abolished  in  1933, 
it  was  found  when  we  assumed  office  that  there  were  approxi- 
mately $81,840,000.  of  uncollected  taxes  in  over  500,000  separate 
items,  of  which  over  38,000  items,  aggregating  $5,830,548,  had 
been  reduced  to  judgment. 

It  was  also  found  not  possible  to  make  sufficient  collections 
from  these  outstanding  taxes  to  justify  the  effort.  About  175,000 
of  them,  amounting  to  over  $40,000,000  were  barred  by  the  statute 
of  limitations.  Most  of  the  claims  were  small,  running  as  low  as 
$2.74,  the  average  being  from  $26.  to  $52.  The  reports  of  the 
Law  Department  for  several  years  past  have  shown  that  efforts  to 
collect  the  taxes  had  not  even  paid  their  way.  Over  a  period  of 
six  years,  from  1928  to  1933,  $229,409.  were  spent  for  salaries  in 
the  division  of  personal  taxes  and  the  collections  amounted  to 
only  $79,520. 
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In  most  cases  when  a  taxpayer  was  brought  in  in  an  effort 
to  enforce  a  judgment,  he  claimed  that  he  had  never  been  served 
with  a  summons.  The  Court  invariably  granted  a  defendant's 
request  to  set  the  judgment  aside.  The  claims  being  so  small, 
it  was  not  worth  the  effort  to  reduce  most  of  them  to  judgment. 
The  result  was  a  good  deal  of  petty  bargaining  by  way  of  com- 
promise in  which  the  taxpayer  paid  a  small  sum  of  money  to  get 
rid  of  the  nuisance  involved  in  the  claim.  Practically  every  tax- 
payer who  was  called  in  declared  that  he  never  had  any  property 
to  warrant  the  tax  and  that  he  had  never  heard  of  the  tax. 

The  collection  of  personal  taxes  took  on  a  "bargain  day" 
aspect.  It  was  the  sort  of  business  which  we  preferred  not  to 
have  in  the  Law  Department.  The  total  amount  of  the  uncollected 
taxes  had  long  since  been  written  off  in  the  City's  financial  state- 
ment and  the  action  of  the  Board  of  Estimate  and  Apportionment 
in  cancelling  them  all  and  getting  them  out  of  the  office  and  off 
the  records  was  a  great  relief  to  us. 

Tlve  Delaware  Water  Supply  Project 

After  years  of  discussion  this  project  is  finally  under  way. 
We  have  a  large  part  of  the  responsibility  for  carrying  the  pro- 
gram forward.  There  are  now  pending  proceedings  before  six 
condemnation  commissions  to  determine  the  compensation  to  be 
paid  by  the  City  for  1,286  parcels  of  land  lying  along  an  86-mile 
line  between  Hill  View  Reservoir  in  Yonkers  and  Lackawack  in 
Ulster  County,  including  parcels  in  streets,  roads  and  parkways,  un- 
der various  creeks  and  rivers  and  the  Hudson  River.  At  the  close 
of  the  year,  627  parcels  had  been  presented  to  the  commissions, 
422  had  been  reported  on,  and  as  to  397,  the  reports  had  been  con- 
firmed and  payment  directed.  During  the  year,  881  titles  were 
examined,  grants  were  obtained  for  parcels  under  the  Hudson, 
and  substituted  highways  were  located  in  place  of  existing  roads 
needed  for  our  operations. 

It  is  hoped  that  another  year  will  mark  the  conclusion  of  the 
condemnation  proceedings. 

We  have  had  to  oppose  various  injunction  proceedings  which 
are  inevitable  incidents  of  construction  work  including  an  attempt 
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to  restrain  the  entire  Delaware  project  on  the  alleged  ground 
that  it  was  improperly  authorized. 

Motions  relating  to  this  action  have  been  argued  and  success- 
fully disposed  of.  The  case  has  been  prepared  for  trial  and  is  set 
down  for  January,  1938.  In  the  meantime,  title  to  the  entire 
right  of  way  is  vested,  and  much  of  the  construction  work  is 
under  contract  and  in  progress. 

Another  part  of  our  work  in  connection  with  the  water  supply 
system  relates  to  tax  certiorari  proceedings  commenced  by  the 
City  against  various  up-state  towns  and  villages  in  seven  counties 
to  review  what  we  believed  to  be  excessive  assessments  on  our 
water  supply  property.  There  had  been  a  great  accumulation  of 
these  proceedings  in  the  past,  and  in  1935  we  undertook  to  dispose 
of  them.  As  a  result  of  negotiated  settlements  and  contested 
claims  during  the  year,  the  number  of  towns  contesting  was  cut 
down  to  three  and  the  number  of  writs  involved  was  reduced  from 
over  300  to  less  than  200;  refunds  of  excess  taxes  were  obtained 
or  agreed  to  in  an  aggregate  of  $131,991.63  from  the  towns  of 
Bedford,  Kent,  North  Castle,  Philipstown,  Carmel,  Yonkers, 
Mt.  Pleasant  and  Greenburgh  and  reductions  of  the  City's  assess- 
ments were  obtained  in  an  aggregate  of  $3,819,500  from  the  Towns 
of  Bedford,  Carmel,  Marbletown,  Hurley,  Harrison,  Kent, 
Yonkers  and  Greenburgh.    Further  settlements  are  in  prospect. 

It  is  particularly  gratifying  to  be  able  to  make  this  statement 
in  this  last  annual  report  because  the  unsatisfactory  condition  of 
our  relationship  with  up-state  communities  and  what  we  believed 
to  be  the  excessive  taxes  imposed  upon  the  City's  water  supply 
system  were  referred  to  in  the  first  annual  report,  and  we  are 
glad  to  report  this  progress  before  the  conclusion  of  the  admin- 
istration. 

The  New  Charter  and  the  Administrative  Code 

The  staff  has  had  its  share  of  the  work  incident  to  the  reor- 
ganization of  the  City  government,  pursuant  to  the  provisions 
of  the  Charter  adopted  at  the  General  Election  in  1936,  which 
goes  into  effect  January  1,  1938. 
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As  a  part  of  the  process  of  statutory  house  cleaning,  the 
legislature  created  the  Board  of  Statutory  Consolidation,  con- 
sisting of  the  Mayor,  the  Comptroller,  the  President  of  the  Board 
of  Aldermen  and  the  Corporation  Counsel.  Mr.  Reuben  A. 
Lazarus,  Assistant  Corporation  Counsel,  was  appointed  counsel 
and  executive  officer  to  the  Board  and  directed  to  organize  a 
competent  staff  to  prepare  the  Administrative  Code  which  is  to 
supplement  the  New  Charter.  A  staff  consisting  of  42  young 
lawyers,  recent  honor  graduates  of  the  university  law  schools, 
was  selected.  The  work,  which  has  been  completed,  involved 
the  reading  of  Colonial  charters,  all  Colonial  and  state  statutes, 
local  laws  and  ordinances  and  decisions  of  all  state  courts  affecting 
the  City  of  New  York  from  earliest  Colonial  days,  and  restating 
the  live  law  in  the  form  of  an  administrative  code.  Fifteen  hun- 
dred volumes  of  court  reports,  all  unreported  decisions  in  the 
Law  Journal  since  1890,  and  250  volumes  of  session  laws  were 
read  once  and  checked  twice  by  the  staff. 

At  your  request,  the  Governor  called  a  special  session  of 
the  legislature  to  consider  and  act  upon  the  draft  Code  prepared 
under  the  direction  of  the  Board  of  Statutory  Consolidation.  At 
the  session  several  amendments  were  made  for  the  purpose  of 
clarifying  debatable  points  and,  as  so  amended,  it  was  adopted 
December  23,  1937,  and  was  enacted  as  Chapter  929,  Laws  of  1937. 

The  objective  of  the  Board  in  the  preparation  of  the  code 
is  that  within  the  field  which  it  is  intended  to  cover  there  is 
nothing  in  it  which  is  not  now  the  law,  and  that  everything  which 
is  now  the  law  is  in  it,  reclassified  in  an  orderly  way  and  restated 
in  simpler  language.  In  other  words,  the  code  does  not  contain 
new  legislation  except  where  necessary  to  harmonize  with  and 
supplement  the  New  Charter.  It  is  an  orderly  and  simplified 
restatement  of  the  law  and  its  adoption  marks  a  great  step  forward 
in  the  reorganization  of  the  government  of  the  City.  It  clarifies 
the  law,  makes  administration  much  simpler  and  will  be  of  the 
greatest  aid  to  the  Courts.  Every  section  will  have  its  annotations 
and  statement  of  sources  which  will  be  of  great  assistance  to  the 
Judges. 
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This  work  completes  one  of  the  major  objectives  of  your 
administration :  the  reorganization  and  modernization  of  the 
machinery  of  the  government  of  the  City  of  New  York. 

Transit  Matters. 

In  this  administration  we  carried  a  large  part  of  the  program 
for  the  substitution  of  motor  buses  for  street  railway  service  wher- 
ever possible  in  the  City.  By  the  end  of  1936  this  undertaking 
was  substantially  complete  so  far  as  it  can  be  effectuated  at  the 
present  time.  On  January  1,  1937  the  only  street  car  system 
operating  in  the  Borough  of  Manhattan  was  the  Third  Avenue 
System. 

Virtual  completion  of  the  City's  motor  bus  program  only 
changed  the  emphasis  of  activities  in  the  Franchises  Division. 
The  Transit  Commission's  veto  of  the  Seabury-Berle  unification 
proposal  plunged  us  into  traction  litigations,  some  of  many  years 
standing,  which  unification  would  have  ended. 

Most  important  of  the  rapid  transit  controversies,  from  the 
point  of  view  of  the  riding  public  and  the  City's  finances  as  well, 
was  an  issue  raised  in  the  federal  court  receivership  of  the  Inter- 
borough  and  Manhattan  companies.  The  Receiver  of  Interborough 
Rapid  Transit  Company  sought  leave  to  abrogate  the  contractual 
relationship  between  Interborough  and  the  City  under  which 
subway-elevated  through  service  has  been  rendered  for  twenty 
years.  If  the  Interborough  interests  should  prevail  in  this  litiga- 
tion 50,000,000  passengers  a  year  will  be  deprived  of  the  right  to 
a  through  ride  over  subways  and  elevateds  at  a  single  five-cent 
fare.  The  rate  of  fare  chargeable  in  local  service  on  the  elevated 
lines,  now  five  cents,  is  also  at  stake.  This  concerns  217,000,000 
passengers  a  year.  The  City  invested  $118,000,000  in  subway 
extensions  which  have  made  through  service  possible.  If  the 
Interborough  Receiver's  application  were  to  succeed  this  through 
service  would  be  disrupted.  The  consummation  of  the  Seabury- 
Berle  plan  would  have  obviated  the  disaffirmance  suit.  It  has 
now  been  tried  and  briefed,  and  oral  argument  is  to  be  presented 
early  in  1938. 
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A  litigation  between  the  Brooklyn-Manhattan  Transit  Corpora- 
tion and  the  City,  which  had  been  outstanding  for  fifteen  years 
and  which  up  to  1934  had  cost  the  City  $85,000  for  special  counsel 
was  disposed  of  by  the  Franchise  Division  during  the  year.  In 
1923  the  Brooklyn  company  sued  the  City  for  $30,000,000  damages, 
for  alleged  delay  in  constructing  the  Nassau  Street  link,  and  the 
City  counterclaimed  for  $65,000,000  on  account  of  B.-M.T.'s 
failure  to  provide  a  City-owned  power  plant  required  by  rapid 
transit  Contract  No.  4.  Trial  of  the  case  would  necessitate  lengthy 
and  expensive  hearings.  The  unification  plan  provided  for  termi- 
nating this  controversy.  When  the  plan  was  vetoed  the  law  suit 
sprang  to  life.  After  several  hearings  had  been  held,  a  stipula- 
tion was  agreed  to,  enabling  discontinuance  on  all  sides  without 
prejudice.  However  much  it  is  delayed,  unification  is  certain  to 
come  eventually.  Any  unification  plan  will  finally  liquidate  this 
litigation.  Meantime  it  is  very  unlikely  that  either  party  will 
revive  it. 

The  failure  of  the  unification  agreement  precipitated  the  City 
into  combat  for  its  rights  on  every  front.  For  five  years  the 
municipal  real  estate  and  special  franchise  taxes  of  Manhattan 
Railway  Company  have  been  accumulating  arrears.  Repeated 
applications  by  this  department  to  the  court  having  custody  of  the 
properties  led  to  but  two  payments  on  account.  Shortly  after 
the  Transit  Commission's  rejection  of  the  unification  plan  a  further 
application  was  made  to  the  court.  It  was  denied.  The  City's 
taxes  are  a  first  lien  upon  the  properties,  ahead  even  of  the  first 
mortgage  bonds.  Inability  to  enforce  collection  of  overdue  taxes 
was  the  result,  not  of  lack  of  funds,  but  of  the  insistence  by  the 
Manhattan  bonds  committee  that  their  bond  interest  be  paid  in 
priority  to  taxes.  In  result  a  tax  lien  upon  the  properties,  close 
to  $8,000,000  in  amount,  became  outstanding.  When  the  court 
again,  due  to  the  bonds  committee's  position,  denied  the  City's 
application  for  a  tax  payment,  we  undertook  enforcement  of  the 
tax  lien.  The  City  is  entitled  to  sell  it  at  public  auction ;  if  there 
is  no  other  bidder,  the  City  can  buy  the  lien  itself.  If  the  entire 
amount  of  taxes  due  is  not  paid  when  the  lien  matures,  or  if  current 
interest  is  meantime  defaulted,  the  purchaser  can  foreclose  the 
lien  and  take  title  to  the  property.  The  Manhattan  elevated  prop- 
erties subject  to  this  lien  have  been  catalogued,  and  the  lien  will 
shortly  be  advertised  for  sale.    Such  a  course  is  dictated  by  sound 


19 


business  policy  on  the  part  of  the  municipal  corporation  for  which 
this  department  acts  as  counsel. 

Condemnation  Proceedings 

Among  the  achievements  of  the  Real  Estate  Division  during 
the  past  year  are  the  completion  of  the  retrial  of  the  Bergen  Beach 
case,  to  which  reference  has  already  been  made ;  the  trial  of  the 
Exterior  Street  proceeding,  the  North  Beach  Air  Port,  the  second 
section  of  the  East  River  Drive,  the  new  Criminal  Courts  Building 
site  and  Tillary  Street,  Brooklyn. 

They  were  all  important  proceedings  involving  large  sums 
of  money.  The  total  of  awards  was  $15,588,380.  the  total  of  city 
estimates,  $13,340,332,  and  the  percentage  of  increase  17%.  All 
of  them,  except  Bergen  Beach,  were  initiated  within  approximately 
one  year  of  the  date  of  trial.  Some  of  them  in  much  less  than 
one  year.  They  are  indicative  of  the  promptness  with  which  we 
now  dispose  of  condemnation  work. 

Another  achievement  was  the  entry  of  158  final  decrees 
totalling  $45,168,709.  This  we  believe  to  be  an  all  time  record 
in  the  Law  Department.  It  represents  a  determined  effort  to 
complete  as  many  proceedings  as  was  possible,  pay  the  money  to 
owners,  who  in  many  cases  needed  the  money  badly,  and  to  stop 
the  running  of  interest. 

A  particular  source  of  gratification  is  that  there  are  compara- 
tively few  unknown  owners  in  these  decrees.  That  is  what  makes 
the  result  significant.  The  practice  in  prior  administrations  was 
to  carry  the  proceeding  even  to  the  point  of  final  decree  without 
bothering  with  title  examinations  and  to  file  the  decrees  in  the 
Comptroller's  office  with  the  names  of  the  persons  entitled  to  the 
awards  unknown  to  the  City.  This  was  an  easy,  careless  way 
of  conducting  condemnation  proceeding.  Now  all  our  title  work 
is  done  before  trial.  Only  in  very  rare  cases  are  awards  made  to 
unknown  owners  and  then  only  for  a  real  reason.  This  means  that 
when  we  enter  a  final  decree  there  is  represented  in  that  decree  a 
great  deal  more  work  than  heretofore.  We  are  thus  gradually 
putting  a  stop  to  the  "unknown  owners  racket."  It  flourished 
in  prior  years.  Decrees  with  awards  to  unknown  owners  were  an 
invitation  to  unscrupulous  attorneys  to  get  possession  of  the 
information,  sometimes  through  improper  methods,   and  then 
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through  a  little  perfunctory  title  searching  to  locate  the  owners, 
and  offer  to  give  them  the  information  with  respect  to  the  awards 
for  a  contingent  fee.  We  have  heard  of  instances  where  fees  as 
high  as  50%  were  solicited  for  the  performance  of  what  should 
have  been  a  routine  administrative  act  on  the  part  of  City 
officials. 

There  is  still  a  good  deal  of  money  payable  to  unknown  owners 
under  old  decrees.  We  have  urged  the  Comptroller  to  deposit  this 
money  with  the  City  Chamberlain  and  so  stop  the  running  of 
interest.  It  is  ridiculous  to  allow  an  accumulation  of  interest  at 
the  rate  of  6%  when  depositing  the  amount  of  the  awards  with 
another  official  will  stop  the  running  of  interest.  To  put  an  end 
to  this  waste  I  recommend  that  legislation  be  enacted  requiring 
the  Comptroller,  within  three  months  after  the  decree  has  been 
filed  with  him,  to  deposit  with  the  City  Chamberlain  all  moneys 
awarded  to  unknown  owners  so  that  with  such  deposit  the  running 
of  interest  against  the  City  will  automatically  cease. 

We  have  recently  discovered  one  proceeding  commenced  in 
1906  in  which  the  final  decree  was  entered  in  1913.  The  Comp- 
troller has  never  deposited  the  unpaid  awards  payable  to  unknown 
owners  with  the  City  Chamberlain  and  they  are  still  drawing 
interest  at  6%.  When  the  owners  are  named  in  the  final  decree 
the  Comptroller  gives  immediate  notice  and  if  any  owner  fails  to 
come  in  and  accept  his  award  within  a  few  months  the  running 
of  interest  is  stopped  by  statute.  The  public  would  be  shocked 
if  it  knew  how  much  such  money  had  been  wasted  in  unnecessary 
interest  during  past  years  just  through  neglect  and  delay  in 
condemnation  cases. 

One  of  the  things  we  have  accomplished  in  the  last  four  years 
is  to  stop  most  of  this  particular  form  of  waste.  We  have  done 
it  in  two  ways.  First  by  expediting  condemnation  proceedings 
so  that  generally  they  are  disposed  of  in  approximately  a  year 
instead  of  five  years  as  heretofore.  And  secondly,  by  doing  a 
workmanlike  job  in  title  examinations  before  the  entry  of  the 
final  decree  so  that  interest  money  is  not  wasted  while  awards  to 
unknown  o%vners  lie  around  in  the  Comptroller's  office  waiting  to 
be  claimed. 


21 


A  summary  of  the  work  of  the  Real  Estate  Division  for  four 
years  shows  that  it  has  entered  417  final  decrees  totalling 
$102,857,764.  In  the  prior  four  years  there  were  379  decrees  for 
the  payment  of  $138,268,331,  a  substantial  amount  of  which  was 
payable  to  unknown  owners. 

Two  factors  which  account  for  the  lower  dollar  volume  of 
final  decrees  in  the  last  four  years  as  against  the  prior  four  years, 
are  first  a  general  decline  in  real  estate  values  and  second  much 
more  conservative  awards  since  the  special  statutory  condemna- 
tion courts  were  established.  The  average  of  awards  over  the 
City's  experts'  figures  for  the  past  four  years  is  17%.  It  is  impos- 
sible for  us  to  assemble  figures  showing  what  the  total  of  the  City's 
experts'  figures  were  in  the  prior  four  years  as  against  awards 
actually  made,  but  in  a  large  number  of  cases  which  have  come  to 
our  attention,  percentages  agree  almost  exactly  with  those 
developed  by  Mr.  Wallstein  in  his  investigation  of  the  condemna- 
tion racket  in  1930.  He  indicated  that  the  Courts'  awards  then 
were  almost  invariably  midway  between  the  figures  of  the  City's 
and  the  claimants'  experts.  Our  investigations  further  show  that 
the  awards  in  the  earlier  period  were  at  least  50%  over  the 
estimates  of  the  City's  experts.  There  were  numerous  cases 
where  the  Court's  awards  were  several  hundred  percent  over  the 
estimates  of  the  City's  experts. 

We  count  as  major  achievements  of  the  Real  Estate  Division 
during  the  past  four  years : 

(1)  The  re-opening  of  several  old  cases  where  it  was  not 
too  late  to  salvage  something.   This  accounts  for  over  $5,000,000. 

(2)  Completing  all  old  proceedings.  The  only  old  cases 
undisposed  of  are  those  in  which  there  is  a  specific  reason  for 
delay  beyond  our  control. 

(3)  Placing  all  condemnation  work  on  a  current  basis.  Cases 
are  disposed  of  in  a  year  instead  of  five  years  as  heretofore. 

(4)  Completing  title  examination  work  during  the  proceeding 
so  that  final  decrees  now  represent  workmanlike,  professional 
effort  instead  of  meaningless  final  decrees  to  unknown  owners  as 
heretofore  entered. 
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(5)  Greatly  reducing  the  percentage  average  of  awards  over 
the  City's  experts'  figures  by  more  efficient  trial  work  and  better 
preparation.  The  awards  formerly  averaged  50%  over  the  esti- 
mates of  the  City's  experts.  They  now  average  only  17%  over 
our  estimates.  The  City's  total  estimates  of  value  in  cases  actually 
tried  during  the  past  four  years  were  $66,000,000.  The  awards 
totalled  $78,000,000. 

(6)  Reducing  the  interest  charge  in  condemnation  proceed- 
ings, first  by  expediting  the  work  and  paying  the  money  promptly 
to  owners  and  secondly  by  reducing  to  a  minimum  the  awards  to 
unknown  owners.  There  has  been  eliminated  an  average  of  four 
years  interest  at  6%  a  year  in  those  cases  in  which  title  is  vested 
at  the  commencement  of  the  proceeding.  The  awards  in  cases  tried 
in  such  proceedings  amount  to  about  $10,000,000.  per  year. 

On  January  1,  1934,  we  were  confronted  with  451  pending 
street  opening  proceedings.  On  December  31,  1937,  there  are 
pending  196,  practically  all  of  which  are  current  cases. 

In  other  than  street  opening  proceedings  there  were  59  con- 
demnation proceedings  pending  January  1,  1934,  and  on  Decem- 
ber 31,  1937,  there  are  43.  These  also  are  all  current  proceedings 
except  the  three  Jamaica  Bay  cases,  the  trial  of  which  is  now 
pending  and  was  delayed  because  of  appeals  on  questions  of  law 
and  ownership. 

Another  accomplishment  of  the  Real  Estate  Division  in  the 
past  four  years  was  satisfactorily  settling  a  very  unfortunate  situa- 
tion in  which  the  City  was  involved  with  its  real  estate  experts. 
Some  of  them  were  not  experts  at  all.  On  January  1,  1934,  there 
were  claims  totalling  nearly  $600,000.  These  with  later  bills 
aggregating  a  total  of  $913,000.  we  audited  as  best  we  could  and 
after  much  negotiation  settled  for  about  $650,000.  We  try  now 
to  pay  our  experts  promptly.  We  have  reduced  the  number  of 
experts  and  limited  appointments  strictly  to  men  who  are  proficient 
and  although  we  pay  them  about  one-half  per  day  of  the  previous 
prevailing  rate,  the  City  is  on  a  very  much  better  basis  with  them. 
Since  they  are  now  paid  promptly,  the  experts  appear  to  be  better 
satisfied  and  the  entire  situation  is  in  a  much  more  satisfactory 
condition. 

Of  all  the  condemnation  proceedings  which  we  inherited  on 
January  1,  1934,  there  is  only  one  major  case  unfinished  and 
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undecided  which  has  been  of  such  a  character  as  to  evoke  public 
criticism  not  yet  put  at  rest.  This  is  true,  in  spite  of  the  fact  that 
the  Law  Department  has  made  every  effort  for  four  years  to 
secure  a  reduction  in  the  amount  awarded.  The  proceeding  in 
question  is  that  of  the  condemnation  of  the  notorious  Marine 
Park  at  Rockaway,  sometimes  referred  to  as  "Larceny  Park." 

Many  (but  not  all)  of  the  facts  concerning  this  extraordinary 
case  are  already  known  to  the  public.  Mr.  Leonard  Wallstein, 
in  his  report  on  the  condemnation  racket  dated  January  28,  1932, 
made  the  following  significant  reference  to  it : 

"The  latest  and  most  ambitious  of  Mr.  Alexander  Cohen's 
enterprises  makes  the  preceding  cases  seem  like  mere  appe- 
tizers in  comparison  with  the  banquet  spread  in  this  case, 
in  which  part  of  a  parcel  of  land  purchased  September  19, 
1927,  for  $60,000.  has  been  valued  by  the  owner  in  a 
pending  condemnation  proceeding,  as  of  July  1,  1930,  at 
$966,244." 

The  facts  disclosed  by  Mr.  Wallstein  in  his  report  may  be 
briefly  summarized  as  follows : 

The  property  was  purchased  by  one  Louis  Becker  by  contract 
dated  September  19,  1927,  for  $60,000,  of  which  $10,000.  was 
in  cash  and  $50,000.  by  purchase  money  mortgage.  The  contract 
was  assigned  to  Baysides  Estates,  Inc.,  of  which  Mr.  Alexander 
Cohen  was  president,  and  Bayside  Estates,  Inc.  later  appeared 
as  the  claimant  in  the  condemnation  proceeding. 

The  uninitiated  should  not  be  misled  by  the  fact  that  the 
property  in  question  was  designated  as  a  park.  With  the  excep- 
tion of  a  small  remainder  not  condemned  in  this  proceeding,  it  was 
and  still  is  entirely  under  the  waters  of  Jamaica  Bay.  At  the 
time  of  condemnation  it  was,  and  still  is,  wholly  unimproved. 
Diligent  investigation  by  the  Park  Department  under  the  present 
administration  has  failed  to  disclose  any  practical  method  of 
making  the  property  available  for  park  purposes. 

But  the  condition  of  the  property,  discouraging  though  it 
might  be  to  one  confronted  with  the  necessity  of  attempting  to 
use  it,  was  no  obstacle  to  the  paper  dream  upon  which  the 
claimant's  alleged  values  were  based.    In  the  contemplation  of  the 


24 


claimant  and  its  experts,  the  waters  of  Jamaica  Bay  are  non- 
existent. In  their  place,  there  was  conjured  up  on  the  trial  a  model 
community,  neatly  laid  out  in  streets,  sidewalks  and  building  lots, 
a  real  estate  office  at  the  entrance  to  the  property  and  eager 
purchasers  flocking  from  every  side  to  buy  the  building  lots  at 
famine  prices. 

In  this  vision  of  speculative  optimism,  it  is  unfortunate  that 
the  actual  facts — the  lapping  waters  of  Jamaica  Bay  and  the 
$10,000.  which  constituted  the  only  real  money  ever  invested  in 
the  venture — were  crowded  out  of  the  court  room. 

In  the  face  of  this  record,  one  would  be  inclined  to  expect  some 
solicitude  on  the  part  of  the  Court  to  insure  a  prompt  determina- 
tion.   But  the  record,  unfortunately,  is  this : 

The  City  vested  title  to  this  property  on  July  1,  1930,  and 
the  trial  was  concluded  on  February  15,  1932. 

On  December  30,  1933,  after  a  lapse  of  nearly  two  years,  the 
Court  made  an  award  of  $509,258.  Mr.  Wallstein's  report  of  the 
year  before  evidently  possessed  clairvoyance. 

We  were  faced  with  this  award  when  we  assumed  office  and 
on  March  19,  1934,  we  moved  to  reopen  the  trial.  Our  motion 
was  not  decided  until  nearly  six  months  later  when  it  was  denied. 
On  November  30,  1934,  the  tentative  decree  was  filed.  Our  objec- 
tions to  the  tentative  decree  were  heard  and  new  evidence  sub- 
mitted to  the  Court  commencing  on  February  14,  1935,  and  con- 
cluding on  May  12,  1936. 

To  date,  no  decision  has  been  rendered  on  the  objections  to 
the  tentative  decree.  Under  the  law,  the  Corporation  Counsel  is 
powerless  to  take  any  further  steps  in  the  case  until  this  decision 
is  rendered.  He  cannot  prepare  or  enter  the  final  decree.  He 
cannot  appeal.  There  is  no  way  to  stop  the  running  of  interest. 
Since  the  Court  made  its  first  tentative  award,  24%  in  interest 
has  accumulated.  The  total  interest  bill  since  the  vesting  of  title 
is  45%,  or  approximately  $225,000. 

Mr.  Vv'allstein's  statement  in  his  1932  report  that  the  pendency 
of  this  matter  before  the  Court  rendered  it  inadvisable  to  comment 
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upon  the  facts  in  this  case  is  as  true  now  as  it  was  then.  Com- 
ment on  the  facts  will,  therefore,  be  withheld. 

The  elimination  of  such  delays  as  this,  in  all  proceedings 
initiated  in  the  past  four  years,  is  one  of  the  major  results  of  the 
legislation,  recommended  by  Mr.  Wallstein  and  procured  by  this 
administration  in  the  session  of  1934,  requiring  the  designation  of 
special  parts  of  the  Supreme  Court  for  the  trial  of  condemnation 
proceedings.  The  Appellate  Division  both  in  the  First  and  Second 
Departments  have  shown  the  greatest  interest  and  cooperation. 
The  public  is  indebted  to  them  and  also  to  Mr.  Justice  McLaughlin 
in  the  First  Department  (Manhattan  and  Bronx)  and  Mr.  Justice 
Lockwood  in  the  Second  Department  (Brooklyn,  Queens  and 
Richmond)  for  the  fairness  of  their  decisions  both  to  the  claim- 
ants and  to  the  City  and  the  promptness  and  diligence  with  which 
they  have  progressed  this  frequently  arduous  and  uninteresting 
but  always  important  judicial  work. 

Clerk's  Office  and  Civil  Service. 

The  increased  output  of  the  department  is  based  necessarily 
upon  the  work  turned  out  by  the  Chief  Clerk's  office  and  by  other 
members  of  the  Civil  Service  staff.  As  each  division,  Torts, 
Contracts  and  the  others,  has  striven  to  add  to  the  number  of 
cases  disposed  of,  the  paper  and  record  work  of  the  office  has 
increased  correspondingly.  Yet  the  Clerk's  office  has  received 
few  additions  or  replacements. 

On  the  contrary,  a  number  of  its  most  experienced  young 
men  were  graduated  by  promotion  from  the  Chief  Clerk's  office 
into  positions  in  the  legal  staff.  The  additional  temporary  staffs 
for  title  examinations  and  the  P.  W.  A.  projects  have  in  their 
turn  added  to  the  department's  total  output  and,  consequently,  to 
the  record  and  clerical  work. 

The  fact  that  under  such  adverse  conditions  the  Clerk's  office 
has  been  able  to  match  strides  with  all  divisions  of  the  depart- 
ment has  been  due  primarily  to  the  ability  and  indefatigable 
industry  of  the  Chief  Clerk,  Mr.  Walter  E.  Dunn.  His  knowledge 
of  procedure  in  the  department's  relations  with  the  Board  of 
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Estimate  and  Apportionment,  the  Budget  Director  and  the  Civil 
Service  Commission  is  comprehensive  and  exact.  Further,  he  has 
been  resourceful  in  simplifying  methods  and  making  necessary 
improvements  at  a  minimum  cost.  New  storage  rooms  have  been 
obtained  in  Brooklyn  permitting  the  transfer  of  tons  of  old  docu- 
ments from  our  current  filing  rooms.  Under  his  direction  a  master 
card  index  has  been  substituted  for  a  cumbersome  and  expensive 
printed  list  of  cases  pending,  manifolded  letter  forms  have  been 
adopted  and  our  equipment  has  been  modernized  by  dictographs, 
computing  and  other  machines  under  his  direction. 

The  records  of  litigation  have  been  supervised  with  equal 
ability  by  the  Assistant  Chief  Clerk  John  A.  Leddy,  while  under 
William  R.  White  and  John  A.  Kane  the  Tort  and  Condemna- 
tion divisions  have  made  possible  the  results  shown  by  the  statistics 
appearing  in  other  parts  of  this  report. 

Under  Mr.  Dunn's  leadership  the  Civil  Service  staff  has  re- 
sponded enthusiastically  to  the  calls  made  upon  it.  It  is  a  pleasure 
to  record  that  we  were  able  to  recognize  this  response  in  a  practical 
fashion.  From  January  1,  1934  to  December  31,  1937  the  total 
exempt  salaries  in  the  department  were  reduced  $90,000,  whereas 
total  Civil  Service  salaries  over  the  same  period  were  increased 
$46,000.  Promotion  lists  were  kept  active  and  promotions  were 
made  from  the  top  of  the  list  and  not  by  favor. 

While  much  has  been  accomplished,  many  salaries  are  inade- 
quate, particularly  in  the  lower  brackets.  There  is  no  economy 
in  the  long  run  in  paying  young  men  who  are  admitted  to  the  Bar 
salaries  of  less  than  $1,000.  This  department  is  a  revenue  pro- 
ducing and  money  saving  department.  If  its  efficiency  be  impaired 
either  through  insufficient  personnel  or  through  loss  of  morale, 
the  salaries  saved  will  be  negligible  compared  to  the  losses  which 
will  be  sustained  through  more  and  larger  verdicts  against  the 
City.  There  can  be  no  department  in  which  it  is  more  important 
to  have  career  men.  But  competent  career  men  cannot  be  developed 
unless  there  be  reasonable  rewards  for  good  work. 

Changes  in  Personnel. 

The  end  of  an  administration,  even  if  it  has  been  continued 
in  office,  inevitably  brings  with  it  more  than  the  usual  number  of 
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changes  in  personnel.  During  the  year  the  following  have 
resigned : 


Robert  C.  Rand 

Acknowledgment  is  here  made  of  their  loyal  and  efficient 
service.  Some  of  them  resigned  to  accept  advantageous  offers  in 
private  practice.    Others  are  entering  new  fields  of  public  service. 

Six  of  them  were  heads  of  divisions.    Mr.  Molloy,  after  a 
most  effective  administration  of  the  Bureau  of  Penalties  and  an 
extended  period  of  service  as  confidential  legal  assistant  to  the 
Mayor,  has  returned  to  private  practice,  as  has  also  Mr.  Haskell, 
head  of  the  Bureau  of  Street  Openings  in  Brooklyn.   Mr.  Lazarus' 
exceptional  abilities  and  experience  in  the  field  of  legislation  are 
universally  recognized.    Mr.  Shortridge  so  completely  disposed 
of  his  work  in  the  Admiralty  Division  that  it  was  possible  for  him 
and  other  members  of  his  Division  to  be  of  the  greatest  assistance 
to  the  Division  of  General  Litigation.    He  has  guided  the  law 
work  of  the  New  York  City  Tunnel  Authority  and  was  an  invalu- 
able aid  to  it.    Mr.  Weiner's  accomplishments  as  head  of  the 
Franchise  Division,  particularly  his  contribution  to  the  solution 
of  the  street  car  and  bus  franchise  problems,  his  successful  defense 
in  the  courts  of  our  Emergency  Tax  legislation,  and  his  collection 
of  old  claims  amounting  to  hundreds  of  thousands  of  dollars  made 
his  record  here  an  outstanding  one.    Mr.  Haberman's  achieve- 
ments in  condemnation  litigation,  notably  his  brilliant  preparation 
of  the  Bergen  Beach  case,  which  was  primarily  responsible  for 
the  success  of  that  effort,  his  conduct  of  the  Flushing  Meadows 
Park  condemnation  proceeding  (World's  Fair  site)  and  the  retrial 
of  the  Bergen  Beach  case,  are  a  part  of  the  permanent  tradition 
of  the  office. 

In  this  connection,  it  is  interesting  to  recall  that  the  report  for 
the  year  1934  in  making  reference  to  the  young  men  and  women 


Earle  M.  Elrick 

Paul  A.  Fusco 

Phillip  W.  Haberman,  Jr. 

Robert  H.  Haskell 

Elizabeth  R.  Horan 

Reuben  A.  Lazarus 

Paul  Livoti 


Herman  S.  McCarthy 
J.  G.  Louis  Molloy 
Cyrus  C.  Perry 
Laurence  J.  Rittenband 
P.  Fearson  Shortridge 
Ralph  W.  Thomas 
Joseph  L.  Weiner 
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who  were  then  entering  the  public  service  as  assistants  in  the  Law 
Department,  expressed  the  belief  that  their  training  would  pre- 
pare them  for  careers  of  importance  and  usefulness  in  the  coming 
years. 

After  the  first  of  the  year  Newbold  Morris  will  be  President 
of  the  Council.  Three  of  your  Commissioners  also  will  be  alumni 
of  our  staff — Corporation  Counsel  William  C.  Chanler  and 
Commissioner  of  Investigation  William  B.  Herlands,  in  addition 
to  Paul  J.  Kern,  now  Civil  Service  Commissioner.  Barent  Ten 
Eyck  will  be  head  of  the  Frauds  Bureau  under  District  Attorney 
Dewey,  and  Paul  Livoti  the  County  Clerk  of  Queens  County. 

During  the  past  four  years  five  members  of  the  Department 
have  been  appointed  to  the  bench :  Paul  Livoti  to  the  City  Court  in 
Queens  County  by  Governor  Lehman,  Justine  Wise  Tulin  to  the 
Domestic  Relations  Court,  Matthew  J.  Troy,  Alvin  McK.  Sylvester 
and  J.  G.  Louis  Molloy  to  the  Magistrate's  Court — the  last  two 
having  filled  thirty  day  terms. 

Four  of  the  staff  have  assisted  in  Special  Prosecutions : 
William  B.  Herlands,  Barent  Ten  Eyck  and  Milton  Schilback,  as 
Assistants  to  Mr.  Dewey,  and  Joseph  G.  Miller  as  Assistant  to 
Mr.  Todd.  Mr.  Weiner  is  now  Counsel  to  the  Board  of  Trans- 
portation. Mr.  Shortridge  is  the  new  General  Manager  of  the 
New  York  City  Tunnel  Authority,  Mr.  Lazarus  the  Assistant  to 
Council  President  Newbold  Morris,  Mr.  Fusco  the  Executive 
Secretary  of  the  Board  of  Child  Welfare,  Mr.  Palmieri  is  your 
Legal  Assistant.  Mr.  Molloy  and  Mr.  Quel  ran  for  the  City 
Council. 

In  addition,  there  have  been  many  rapid  advances  within  the 
Department.  Among  them  reference  should  be  made  to  Mr. 
Frederick  v.  P.  Bryan  who  after  four  years  of  most  effective  serv- 
ice in  positions  of  constantly  increasing  importance  and  responsi- 
bility will  on  January  1st  succeed  Mr.  Chanler  as  First  Assistant. 

As  has  been  the  custom,  there  is  annexed  hereto  a  list  of  the 
appointments  made  during  the  year  to  fill  vacancies. 
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REPORTS  OF  DIVISIONS 


ADMIRALTY — P.  Fearson  Shortridge,  Assistant  in  Charge. 

This  Division  has  reduced  the  number  of  actions  pending  at 
the  end  of  the  year  from  90  on  January  1,  1934  to  41  at  the  end 
of  1937,  including  all  new  actions  brought  in  admiralty  by  and 
against  the  City  during  the  past  four  years.  The  number  of  cases 
open  at  the  close  of  this  year  probably  represents  an  irreducible 
minimum  of  pending  cases.  All  of  these  actions  are  ready  for 
trial  when  reached  on  the  trial  calendars  of  the  courts.  During 
1937  this  Division  has  disposed  of  all  work  assigned  to  it  during 
the  year. 

The  amount  of  damages  recovered  as  compared  with  amounts 
claimed  is  higher  in  cases  in  our  division  than  in  other  types  of 
litigation.  Claims  of  this  division  are  chiefly  property  damage 
and  contract  actions.  In  damage  cases  surveys  are  made  promptly 
and  the  damages  estimated.  Demurrage  is  a  substantial  factor 
and  is  at  a  pre-determined  rate,  not  susceptible  of  adjustment. 
However,  we  have  been  able  to  maintain  the  average  recovery  of 
the  City  substantially  above  that  of  claimants  against  the  City. 
During  the  past  year  in  suits  which  we  have  defended  recoveries 
amounted  to  15%  of  the  amounts  claimed,  while  in  suits  brought 
by  this  division  on  behalf  of  the  City  recoveries  were  67%  of  the 
amounts  claimed. 

More  than  120  investigations  of  marine  casualties  were  con- 
ducted and  110  hearings  were  attended.  104  opinions  to  other 
departments  were  drafted.  This  Division  handles  all  appeals  in 
cases  which  it  tries  in  lower  courts.  Three  appeals  were  argued, 
in  two  of  which  the  City  was  successful.  Among  the  cases  han- 
dled by  this  Division  were : 

Cleary  Bros.  Inc.  v.  City.  In  this  action  brought  by  the 
owner  of  a  boat  chartered  by  the  Department  of  Sanitation  under 
its  new  contract  for  scow  hire,  which  was  prepared  by  this  Divi- 
sion, the  court  upheld  the  clause  of  the  new  contract  which  pro- 
vides that  there  can  be  no  recovery  for  damage  to  chartered  scows 
based  upon  a  presumption  of  negligence  against  the  City  as  a 
bailee  and  that  the  negligence  on  the  part  of  the  City  must  be 
established  by  the  owner. 
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City  v.  Slayne.  In  this  case  a  city  ferryboat  rescued  a  scow 
which  was  drifting  through  Hell  Gate.  The  owner  of  the  scow 
brought  suit  against  the  City  for  damages  to  the  scow,  alleging 
that  the  salvage  services  were  performed  negligently.  The  City 
filed  a  cross-libel  for  salvage.  The  suit  by  the  owner  of  the  scow 
was  dismissed  and  the  City  was  given  a  salvage  award  in  the 
cross-suit.  This  is  the  first  case  holding  that  the  City  of  New 
York  is  entitled  to  recover  for  salvage  services  rendered  by  its 
vessels.  This  decision  follows  the  American  decisions  holding 
that  United  States  Government  vessels  are  entitled  to  salvage  and 
harmonizes  with  the  decisions  of  the  Courts  of  England  and 
other  countries  which  have  held  that  their  municipalities  are 
entitled  to  recover  salvage  for  services  rendered  by  municipally 
owned  vessels. 

Other  Work 

As  all  pending  litigation  has  been  kept  up  to  date  the  mem- 
bers of  this  Division  have  been  able  to  devote  a  part  of  their  time 
to  other  work. 

A  number  of  motions  were  argued  and  several  cases  tried 
for  the  Division  of  General  Litigation.  Two  actions  for  dam- 
ages for  personal  injuries  and  death,  alleged  to  have  been  due  to 
the  operation  of  city-owned  vessels,  were  tried  for  the  Tort  Di- 
vision. 

This  Division  has  also  handled  all  the  legal  work  for  the  New 
York  City  Tunnel  Authority,  which  is  engaged  in  the  construc- 
tion of  the  Queens  Midtown  Tunnel  at  an  estimated  cost  of 
$58,000,000.  This  work  involved  the  preparation  of  construction 
contracts,  the  acquisition  of  real  estate,  attendance  at  all  of  the 
meetings  of  the  board  of  the  Authority,  the  trial  of  several  actions 
which  have  arisen  out  of  civil  service  questions  on  behalf  of  the 
Authority,  and  legal  advice  upon  all  phases  of  the  Authority's 
operations. 

APPEALS — Paxton  Blair,  Assistant  in  Charge. 

This  division  supervises  all  appeals  and  this  year  77%  of 
them  were  argued  by  its  members. 

Under  its  direction  541  briefs  on  appeal  were  prepared  and 
filed  during  1937.  Of  462  appeals  argued  during  the  year  277  or 
60%  terminated  successfully. 
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In  appeals  taken  to  the  Court  of  Appeals  by  the  City,  re- 
versals were  secured  in  13  cases,  while  affirmances  resulted  in  29 
In  appeals  taken  to  the  Court  of  Appeals  by  our  opponents,  re- 
versals were  secured  in  14  cases,  while  affirmances  resulted  in  46 
Our  adversaries  asked  for  leave  to  go  to  the  Court  of  Appeals  in 
36  cases.  Permission  was  granted  in  11  of  them.  We  asked  for 
leave  to  go  to  the  Court  of  Appeals  in  13  cases  and  permission 
was  granted  in  all  of  them. 

The  high  ratio  of  success  of  the  division  in  sustaining  the 
authority  of  the  Board  of  Standards  and  Appeals  which  began  in 
1935  was  maintained  throughout  1937.  In  7  cases  where  appli- 
cations to  that  board  for  variations  of  the  use  district  regulations 
were  denied  the  action  of  the  Board  was  in  all  but  two  cases  ap- 
proved by  the  appellate  court.  Three  of  the  victories  involved  the 
reversal  of  the  Special  Term.  In  five  cases  where  the  Board 
granted  relief,  its  action  was  upheld  in  two  cases,  and  annulled  in 
three. 

There  were  25  certiorari  proceedings  to  review  the  dismissal 
of  employees  all  but  three  of  which  were  won.  This  indicates, 
among  other  things,  that  department  heads  have  been  careful  in 
bringing  charges  against  employees  and  that  both  the  trials  and 
appeals  were  competently  conducted. 

Out  of  7  appeals  by  defendants  in  paternity  cases,  from  orders 
of  filiation,  the  orders  in  all  were  sustained.  In  the  one  appeal 
taken  by  the  Commissioner  of  Public  Welfare  the  denial  of  a  filia- 
tion order  was  reversed. 

During  the  year  the  number  of  old  appeals  pending  upon  our 
calendars  was  reduced  substantially.  Motions  to  dismiss  such 
appeals  for  lack  of  prosecution  were  granted  or  stipulations  to 
that  end  executed,  to  the  number  of  191.  These  efforts  will  be 
continued  until  these  calendars  contain  only  current  or  live 
appeals. 

Among  the  important  appeals  decided  in  1937  are  the  fol- 
lowing : 

Adamec  v.  Post,  273  N.  Y.  250.  The  Court  of  Appeals  up- 
held against  assertions  of  unconstitutionality  a  recent  amend- 
ment to  the  Multiple  Dwelling  Law  permitting  the  Tenement 
House  Commissioner  to  require  alterations  in  old  tenement  houses 
to  conform  to  modern  standards  of  safety  and  decency. 
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New  York  Rapid  Transit  Corporation  v.  City,  275  N.  Y.  258. 
The  Court  of  Appeals  upheld  the  constitutionality  of  one  of  the 
emergency  taxes  imposed  by  a  local  law  pursuant  to  L.  1934,  ch. 
873.  The  tax  in  question  imposed  a  3%  levy  on  the  gross  receipts 
of  public  utilities.  The  taxpayer  has  appealed  the  case  to  the 
U.  S.  Supreme  Court. 

Mills  v.  Bluest ein,  275  N.  Y.  317.  An  investment  made  by  a 
former  Chamberlain  of  the  City  of  New  York  in  a  guaranteed 
mortgage  upon  the  faith  of  the  guarantor  that  the  legal  require- 
ments as  to  ratio  between  money  advanced  and  the  security  for 
the  advancement  existed,  was  a  lawful  investment  although  actu- 
ally the  legal  ratio  did  not  exist. 

Gerschon  v.  Travelers'  Insurance  Company,  276  N.  Y.  53. 
Sums  representing  the  judgment  awarded  to  an  infant  plaintiff 
in  the  above  case  had  been  deposited  with  the  Chamberlain  under 
an  order  which  provided  that  the  sum  could  be  withdrawn  only 
upon  order  of  the  Court.  The  deposit  was  thereafter  invested 
pursuant  to  authority  conferred  by  §44-c  of  the  State  Finance 
Law.  It  was  held  that  an  investment  so  made  was  lawful  and 
upon  its  depreciation  the  Chamberlain  could  not  be  held  liable  as 
for  an  illegal  investment. 

Matter  of  City  of  New  York  (Marine  Park),  275  N.  Y.  456. 
This  case  involved  the  construction  of  the  Hudde  and  Gerritsen 
patent  to  lands  on  Long  Island  issued  in  the  year  1636.  This  was 
the  first  Dutch  patent  covering  lands  on  Long  Island  and  in  con- 
demnation proceedings  claimants  claiming  under  this  patent  as- 
serted title  as  against  the  City  to  a  large  area  of  land  in  what  was 
formerly  the  Town  of  Flatlands  against  the  City's  claim  that  title 
was  in  itself.  The  claim  was  rejected  by  the  Court  of  Appeals 
although  the  southern  boundary  of  the  patent  was  left  open  for 
future  determination. 

Wood  v.  City,  27 A  N.  Y.  155.  It  was  held  that  an  electrical 
inspector  in  the  employ  of  The  City  of  New  York  whose  appoint- 
ment was  made  after  competitive  examination  pursuant  to  the 
Civil  Service  Law  is  not  entitled  to  compensation  at  the  prevailing 
rate  of  wages  for  Electricians  where  the  acceptance  of  such  rate 
of  wages  would  result  in  paying  to  the  plaintiff  a  rate  inconsistent 
with  that  fixed  by  the  City  authorities  for  the  grade  to  which  he 
was  appointed. 
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People  ex  tel.  Guiney  v.  Valentine,  274  N.  Y.  331.  The  Court 
of  Appeals  upheld  the  discretion  of  the  Police  Comissioner  in  re- 
moving a  Patrolman  found  upon  somewhat  conflicting  evidence 
to  have  been  drunk  while  on  duty.  This  decision  greatly  strength- 
ens the  hands  of  the  Commissioner  in  promoting  the  efficiency  of 
the  Police  Force. 

Matter  of  Watermeyer  v.  Mitchell,  275  N.  Y.  73.  The  Court 
of  Appeals  held  that  a  person  may  not  acquire  a  voting  domicile 
while  residing  in  a  college  dormitory  even  though  he  may  not  in 
fact  have  any  other  home  whatsoever. 

West  v.  City,  276  N.  Y.  .  An  action  for  negligence 
having  been  begun  against  the  City  and  a  Contractor  who  erected 
a  sidewalk  shed  during  the  construction  of  a  new  building,  it  was 
held  that  the  City  could  compel  the  Contractor  to  pay  the  entire 
judgment  recovered  even  though  it  had  also  been  held  that  there 
was  enough  evidence  as  to  the  City's  negligence  to  make  it  error 
to  take  the  case  away  from  the  jury.  The  distinction  between 
active  and  passive  negligence  was  recognized. 

Matter  of  Curry  v.  Curry,  275  N.  Y.  553.  An  amendment 
to  the  Domestic  Relations  Court  Act  was  upheld  against  a  claim 
of  unconstitutionality  though  it  had  the  effect  of  permitting  a 
wife  to  secure  support  from  her  husband  in  spite  of  the  fact  that 
he  had  prior  to  the  amendment  secured  a  judicial  separation  by  a 
decree  which  exempted  him  from  the  burden  of  paying  alimony. 

DIVISION  OF  CLAIMS  AND  JUDGMENTS— Harold  N. 
Whitehouse,  Assistant  in  Charge. 

For  the  more  efficient  administration  of  the  great  volume  of 
work  assigned  to  this  division,  the  personnel  is  divided  into  four 
branches,  namely,  Affirmative  Claims,  Surrogates'  Courts  Pro- 
ceedings, Judgments  and  Process  Serving. 

Affirmative  claims  of  every  kind  and  description,  but  in 
amounts  of  $3,000.00  or  less,  are  received  and  disposed  of  at  the 
rate  of  1200  to  1500  annually.  They  originate  in  the  various  de- 
partments and  agencies  of  the  City,  the  majority  of  which  are  for 
sums  less  than  $200.00.  A  portion  of  the  claims  is  paid  or  settled 
in  response  to  written  demand.  Those  that  are  not  so  adjusted 
are  assigned  to  one  of  three  trial  assistants,  depending  upon  the 
nature  of  the  claim.   Having  specialized  in  certain  classes  of  claims 
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these  assistants,  each  of  whom  has  an  examiner  to  assist  him,  can 
and  do  efficiently  dispose  of  approximately  one  thousand  claims 
annually.  The  trial  assistant  commences  actions  on  all  claims 
assigned  to  him,  and  his  assistant  prepares  the  case  for  trial. 
About  fifty  per  cent,  of  the  actions  are  settled  before  trial.  The 
yearly  average  of  trials  is  250.  In  less  than  one  per  cent,  of  the 
cases  tried  is  judgment  rendered  aganist  the  City.  Payments  made 
in  settlement  of  claims  average  seventy  per  cent,  of  their  face 
value. 

The  division  receives  approximately  1200  judgments  in  favor 
of  the  City  each  year.  This  by  no  means  includes  all  favorable 
judgments,  as  most  judgments  so  assigned  are  for  costs  entered 
in  actions  and  proceedings  in  which  this  department  has  success- 
fully defended  suits  against  the  City  and  its  officials.  Upon  receipt 
judgments  are  entered  and  filed  and  written  requests  made  for 
the  payment  thereof.  About  one-fourth  are  paid  in  response  to 
these  demands.  When  payment  is  not  made  execution  is  issued 
on  the  judgment,  and  supplementary  proceedings  instituted  in  all 
appropriate  cases  where  execution  remains  unsatisfied. 

Four  members  of  the  process  serving  branch  of  the  division's 
work  make  more  than  5,000  personal  services  of  processes  an- 
nually. 

While  the  division  attends  to  many  miscellaneous  matters  in 
the  Surrogates'  Courts  it  is  principally  employed  in  instituting 
proceedngs  to  collect  legacies  and  bequests  made  to  the  City,  and 
its  various  institutions,  in  protecting  the  City's  interests  in  pro- 
ceedings to  obtain  monies  on  deposit  with  the  Chamberlain  and 
Comptroller  to  the  credit  of  unknown  heirs  and  in  establishing 
various  city  claims  filed  with  estates  and  disallowed  by  the  admin- 
istrators and  executors  thereof. 

During  the  past  year  the  division  has  considered  and  there- 
after advised  the  Comptroller  concerning  the  advisability  of  ac- 
cepting proposed  offers  of  settlement  'originating  in  the  Emergency 
Relief  Bureau.  These  offers  had  to  do  with  claims  amounting 
to  thousands  of  dollars  against  persons  who  had  illegally  obtained 
work  and  home  relief  payments.  This  work  frequently  involved 
a  careful  study  and  interpretation  of  seemingly  irreconcilable  pro- 
visions of  the  Public  Welfare  Law. 
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An  important  part  of  the  division's  activities  is  in  public  wel- 
fare litigation,  and  in  advice  to  public  welfare  officials.  Because  of 
the  many  recent  amendments  to  the  Public  Welfare  Law,  and  the 
extension  of  its  functions,  new  and  often  perplexing  questions  of 
law  arise.  The  Child  Welfare  Act,  as  amended,  having  become 
part  of  the  Public  Welfare  Act,  the  department  has  received  sev- 
eral claims  from  that  source,  which  were  assigned  to  this  division 
for  appropriate  action.  Two  actions  predicated  upon  these  claims 
have  been  successfully  concluded.  In  one,  a  mother  had  received 
up  to  1932  advances  amounting  to  $2,293.00.  Damages  in  a  large 
amount,  which  were  obtained  in  a  tort  action  for  the  death  of  her 
husband,  were  divided  between  the  attorney  in  the  action,  the 
mother  and  her  seven  children.  Prior  thereto  the  mother  had 
agreed  with  the  Board  of  Child  Welfare  to  reimburse  it  for  the 
advances  made  were  she  ever  able  to  do  so.  This  she  refused  to 
do  contending  that  there  was  no  consideration  for  her  promise. 
For  several  years  thereafter  no  action  was  taken  by  the  board. 
Upon  receipt  of  the  claim  this  department  commenced  action 
against  the  mother,  which  was  settled  for  $1200.00  when  it  ap- 
peared that  she  was  unable  to  pay  more.  Courtney  as  President, 
etc.  v.  Guglielmo. 

In  the  second  action,  the  mother  without  informing  the  Board, 
continued  to  accept  advances  after  having  remarried.  The  amount 
was  $2,190.70,  which  was  settled  for  $1,300.00,  the  best  that  could 
be  obtained.    Courtney  as  President,  \etc.  v.  Byrnes  {Collins). 

A  number  of  claims  are  received  for  care  and  treatment  ren- 
dered in  City  hospitals.  In  the  litigation  of  these  claims  the  divi- 
sion has  been  successful.  Not  one  of  the  many  actions  tried 
during  the  year  resulted  in  a  verdict  for  defendant,  although  every 
conceivable  defense  was  interposed.  The  first  action  predicated 
upon  the  assignment  form  of  the  Department  of  Hospitals,  in 
which  patients  assign  from  the  proceeds  of  personal  injury  claims 
the  amount  of  the  hospital  bill,  was  instituted  by  the  division,  and 
resulted  in  a  verdict  for  the  City.  Sigismund  S.  Goldwater,  as 
Commissioner  v.  Nitzberg.  This  decision  has  been  followed  in 
all  of  the  lower  courts,  resulting  in  many  recoveries. 

An  unusual  situation  arose  in  the  case  of  the  Estate  of 
Thomas  Flaherty.  A  person  by  that  name  had  received  care  and 
maintenance  in  several  City  hospitals,  from  1931  to  1935,  at  a  cost 
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of  $3,173.00,  which  remained  unpaid  after  the  final  discharge  of 
the  patient.  Some  time  thereafter  a  person  of  the  same  name  died, 
leaving  an  estate  of  $3,500.00,  to  his  nieces  and  nephews  in  Massa- 
chusetts. Assuming  that  the  identity  of  names  indicated  identity 
of  person,  a  claim  was  filed  with  the  estate,  and  rejected  on  the 
ground  of  unestablished  identity.  At  the  trial  several  signatures 
of  the  patient  to  hospital  receipts  and  authorizations  were  com- 
pared by  a  hand-writing  expert  with  the  signature  on  the  will, 
and  by  him  declared  to  have  been  made  by  the  same  person.  Facts 
stated  on  the  death  certificate  conformed  to  certain  facts  entered 
on  the  hospital  records,  and  a  brother  of  decedent  testified  to  hav- 
ing visited  him  at  the  City  hospitals  at  some  of  the  times  in  ques- 
tion. As  a  result,  the  City's  claim  was  held  valid,  and  subse- 
quently was  paid.  New  York  County  Surrogates'  Court,  {file  No. 
P.  954/1935). 

In  the  welfare  field  of  Old  Age  Assistance,  our  contention 
that  the  Public  Welfare  Law  imposed  upon  a  wife,  of  sufficient 
ability  to  pay,  the  obligation  to  reimburse  the  City  for  advances 
made  to  her  husband,  regardless  of  the  fact  that  he  had  aban- 
doned her,  was  upheld  by  the  Appellate  Term,  Second  Depart- 
ment, Hodson  v.  Holmes,  162  Misc.  226. 

The  matter  of  Estate  of  Julia  Collins,  Surrogate's  Court, 
Kings  County  (File  No.  9213/1934),  involved  the  construction 
of  Section  249  of  the  Banking  Law.  The  decedent  had  received 
$1,326.00  in  old  age  assistance  grants,  having  concealed  the  exist- 
ence of  a  savings  bank  account  held  jointly  with  one  named  as 
the  executrix  of  her  will.  Upon  her  death  the  survivor  demanded 
the  entire  savings  by  operation  of  the  Banking  Law.  The  City's 
contention,  which  was  upheld,  predicated  the  right  of  recovery 
on  fraudulent  concealment  which  took  the  case  beyond  the  in- 
tended scope  of  the  statute. 

In  the  matter  of  Estate  of  Selma  Hammargren,  Surrogate's 
Court,  New  York  County  (File  No.  P2088  of  1935),  the  de- 
ceased, who  had  been  a  teacher  in  the  City's  schools,  by  her  will 
provided  certain  specific  bequests,  among  which  was  her  accumu- 
lated salary  deductions  and  death  benefit  amounting  to  $15,000.00, 
which  she  left  to  the  Teachers'  Retirement  Fund.  Her  very  sub- 
stantial estate  at  the  time  of  the  execution  of  her  will,  was  of  little 
value  at  her  death,  with  the  exception  of  the  salary  deductions 
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and  death  benefits.  The  contention  was  advanced  that  this  fund 
should  be  shared  proportionally  among  all  the  named  beneficiaries. 
The  City  contended  that  this  was  a  specific  and  not  a  general 
legacy,  and,  therefore,  not  subject  to  proration.  This  position  was 
upheld  by  the  Surrogate,  who  allowed  the  Teachers'  Retirement 
System  to  retain  the  whole  fund  with  the  exception  of  the  sum 
necessary  for  administration  expenses. 

Of  the  division's  staff,  comprising  the  assistant  in  charge 
and  17  assistants,  16  of  the  members  are  in  the  Classified  Civil 
Service. 

CONTRACTS— A\vin  McKinley  Sylvester,  Assistant  in  Charge. 

This  division  handles  all  opinions  and  other  matters  having 
to  do  with  contracts  affecting  the  City  of  New  York.  It  also  has 
charge  of  all  contract  litigation  to  which  the  City  is  a  party. 

The  completion  of  the  present  administration  affords  a  satis- 
factory basis  for  a  comparison  of  the  work  performed  by  this 
division  with  that  of  the  previous  four  years.  During  the  years 
1930  to  1933,  the  contract  division  disposed  of  333  suits  against 
the  City  involving  a  total  sum  of  $16,564,877,  with  recoveries 
amounting  to  $3,740,970,  as  against  815  cases  disposed  of  during 
the  four  years  of  this  administration  involving  $25,337,740 
with  recoveries  totalling  only  $1,337,831.  Thus,  despite  an  in- 
crease of  145%  in  the  number  of  actions  disposed  of,  and  an  in- 
crease of  53%  in  the  amount  involved,  there  was  a  decrease  of 
64.5%  in  the  amount  recovered. 

A  tabulation  of  the  eight  years  involved  in  the  comparison  is 
as  follows : 


Amouru  Amount 

Year                                                     Claimed  Recovered 

1930                                                    $3,980,537  $456,206 

1931                                                        976,461  460,590 

1932                                                      3,144,029  568,254 

1933                                                      8,463,850  2.155,920 


$16,564,877  $3,740,970 

1934                                                  $2,838,120  $133,886 

1935                                                    14,456,646  553,822 

1936                                                      2,636,330  217,474 

1937                                                      5,406,644  432,649 


$25,337,740  $1,337,831 
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The  average  percentage  of  recovery  for  the  period  from  1930 
to  1933  was  22.6%,  as  compared  to  5.3%  for  the  period  from 
1934  to  1937. 

It  has  been  a  common  occurrence  for  bidders,  whose  bids 
were  considerably  lower  than  their  competitors,  to  claim  an  error 
in  preparation  of  their  bids.  Often,  the  good  faith  of  such  bidders 
was  open  to  suspicion  but  proof  has  been  difficult.  To  avoid  the 
loss  attendant  upon  this  practice  an  amendment  to  §420  of  the 
Charter  was  drafted.  Local  Law  No.  14,  signed  by  the  Mayor  on 
May  8,  1937,  provides  that  no  plea  of  mistake  in  any  accepted 
bid  shall  be  available  for  the  recovery  by  the  bidder  of  his  deposit, 
or  as  a  defense  to  an  action  based  upon  such  bid,  unless  the  head 
of  the  department  making  the  award  is  satisfied  that  an  honest 
mistake  has  been  made.  Such  determination  is  made  conclusive 
upon  the  bidder. 

The  section  was  further  amended  to  provide  that  a  bidder 
whose  bid  is  accepted  and  who  thereafter  refuses  to  execute  the 
contract,  shall  not  merely  forfeit  his  deposit,  but  shall  also  be  liable 
to  pay  to  the  City  the  difference  between  the  bid  and  the  amount 
at  which  the  contract  is  subsequently  relet,  including  the  cost  of 
reletting  and  less  the  amount  of  the  deposit. 

These  provisions  will  prove  of  value  in  preventing  loss  to  the 
City  by  defaulting  contractors. 

The  past  year  was  noteworthy  for  the  unusual  number  of 
important  cases  which  were  disposed  of  and  the  many  novel  and 
interesting  questions  of  law  which  were  involved  in  the  litigation 
conducted  by  the  Contract  Division.  Among  the  cases  of  unusual 
interest  which  were  disposed  of  in  1937  were  the  following: 

Amalithone  Realty  Co.t  Inc.  v.  City  of  New  York.  This  case 
establishes  the  right  of  a  municipality  to  require  that  its  work 
shall  be  performed  under  conditions  which  conform  to  present  day 
standards  of  proper  working  conditions,  reasonable  hours  of  em- 
ployment and  adequate  wages.  The  action  was  by  a  taxpayer  for 
an  injunction  to  restrain  the  award  of  a  contract  for  the  printing 
of  records  for  the  Department  of  Health  on  the  ground  that  the 
advertisement  for  bids  stated  that  all  printed  matter  furnished 
should  bear  a  union  label.  The  main  question  was  whether  this 
requirement  conflicted  with  the  Charter  provisions  as  to  open  com- 
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petition.  In  sustaining  the  City's  right  to  demand  a  union  label 
upon  its  printed  matter,  Mr.  Justice  Rosenman  refused  to  follow 
two  earlier  Appellate  Division  decisions,  rendered  in  the  Third 
and  Fourth  Departments.  The  Court  declared  that  much  progress 
has  been  made  in  economic  thinking  since  these  decisions  were 
handed  down,  and  that  the  presence  of  the  union  label  might  rea- 
sonably be  considered  as  a  fair  assurance  that  such  products  have 
been  manufactured  under  conditions  in  accord  with  present  day 
social  standards. 

The  Court  stated  that  we  have  come  to  realize  the  social  waste 
which  results  from  low  wages,  overlong  hours  and  unsanitary 
working  conditions,  and  declared  that  it  would  be  strange  indeed, 
if  in  these  days  where  much  effort  of  the  government  is  directed 
to  secure  decent  standards  of  pay  for  work  and  labor  by  direct 
legislation,  it  were  to  be  held  that  the  City  itself  could  not  insist 
that  its  own  products  be  made  according  to  fair  standards.  This 
decision  was  affirmed  by  the  Appellate  Division.  162  Misc.  715 ; 
251  App.  Div.  450. 

Patrick  McGovern,  Inc.  v.  City  of  New  York.  The  plaintiff 
had  four  contracts  with  the  Board  of  Water  Supply,  totaling  about 
$40,000,000.,  for  the  construction  of  a  large  portion  of  the  new 
water  tunnel.  The  City  was  to  supply  certain  materials  to  be  used 
by  the  contractor.  When  these  materials  were  needed  on  the  job, 
the  City  was  in  an  embarrassing  financial  condition  and  unable  to 
let  contracts  to  procure  them.  The  contractor  had  to  close  down 
its  job  for  many  months,  and  subsequently  sued  for  more  than 
$750,000.  damages  because  of  the  delay.  There  being  a  conflict 
of  evidence  the  City  succeeded  in  settling  the  case  for  $225,000. 
an  amount  less  than  the  damage  which  the  Board  of  Water  Supply 
itself  thought  the  contractor  had  suffered. 

Allen  N.  Spooner  &  Son,  Inc.  v.  City  of  New  York.  This 
was  an  action  to  recover  the  sum  of  $316,421.91,  resulting  from 
the  construction  of  the  three  largest  piers  in  the  world,  built  to 
accommodate  such  great  ocean  liners  as  the  Normandie,  Queen 
Mary  and  Rex.  These  piers,  which  are  1,000  feet  long,  are  located 
at  48th  to  52nd  Streets,  North  River.  The  plaintiff  claimed  the 
City  misrepresented  the  type  of  rock  to  be  excavated  and  concealed 
important  information  in  its  files  obtained  in  connection  with  the 
construction  of  an  adjoining  pier. 
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The  trial  involved  many  interesting  geological  and  engineering 
problems.  The  City  was  fortunate  in  obtaining  the  assistance  of 
Dr.  Reeds,  Curator  of  Geology  at  the  Amercan  Museum  of  Nat- 
ural History,  whose  service  to  the  City  was  made  possible  through 
the  cooperation  of  Dr.  Roy  Chapman  Andrews.  The  trial  also 
required  proof  of  the  method  of  construction  of  the  largest  coffer 
dam  ever  built  and  which,  after  200  million  gallons  of  water  had 
been  pumped  out,  was  used  to  hold  back  the  river  waters  while 
648,000  cubic  yards  of  earth  and  dirt  were  removed  in  the  dry, 
for  the  purpose  of  excavating  to  a  depth  of  46  feet  to  accommo- 
date these  giant  vessels. 

The  City  won  a  complete  victory,  by  proving  that  it  made  no 
misrepresentations  when  it  advised  bidders  to  examine  the  rock 
in  De  Witt  Clinton  Park,  a  few  blocks  east  of  the  site  of  the  work, 
since  the  geological  formation  of  the  rock  in  the  park  was  gen- 
erally similar  to  that  which  was  encountered  in  actual  construc- 
tion. The  Court  held  that  the  tremendous  rock  slides  which  oc- 
curred while  the  work  was  in  progress  might  have  been  anticipated 
by  a  competent  geologist  after  a  proper  examination  of  the  rock 
formation  in  the  park,  as  they  were  occasioned  by  obvious  geologi- 
cal characteristics. 

Glendon  v.  City  of  New  York.  This  was  an  action  to  recover 
$7,812.  alleged  to  be  the  amount  still  due  the  plaintiff  for  services 
rendered  as  official  stenographer  to  Governor  Roosevelt  during  the 
hearing  of  charges  against  former  Mayor  James  J.  Walker.  Plain- 
tiff obtained  a  judgment  in  the  trial  Court  but  on  appeal  to  the 
Appellate  Division,  First  Department,  the  judgment  was  reversed 
and  the  complaint  dismissed.  250  App.  Div.  556.  In  the  opinion, 
the  Comptroller's  right  to  audit  a  voucher  approved  by  the  Gov- 
ernor, for  expenses  incurred  by  him  during  the  hearing  of  charges 
against  a  city  official,  was  sustained. 

Kraus  v.  Board  of  Higher  Education.  The  plaintiff  was  a 
tutor  in  philosophy  in  the  College  of  the  City  of  New  York.  In 
December,  1933,  he  went  on  a  hunger  strike  in  protest  over  reports 
of  Jewish  persecution  in  Poland.  The  newspapers  recognized  the 
publicity  value  of  his  act  and  reported  daily  bedside  press  confer- 
ences so  that  his  "millions  of  admirers"  throughout  the  world  would 
be  made  aware  of  his  reactions  to  the  ordeal.  During  this  strike 
he  absented  himself  from  his  classes  for  several  weeks,  and  he 
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was  therefore  dismissed  by  the  Board  of  Higher  Education.  He 
sued  to  recover  the  salary  which  he  would  have  earned  during  the 
balance  of  the  school  year  had  he  not  been  discharged.  After  a 
trial  before  Mr.  Justice  Schmuck  and  a  jury,  the  complaint  was 
dismissed  on  the  merits. 

John  Kennedy  &  Co.,  Inc.  v.  City.  Under  a  contract  involv- 
ing the  construction  of  the  seven  buildings  of  Queens  General 
Hospital,  the  contractor  sued  for  over  $330,000.,  claiming  dam- 
ages for  sixteen  months  delay  in  that  it  was  arbitrarily  compelled 
to  do  work  not  covered  by  its  contract. 

During  the  trial  which  extended  from  February  8  to  February 
25,  1937,  and  in  which  there  were  accusations  of  political  favorit- 
ism and  incompetence,  the  plaintiff's  case  collapsed  when  the  trial 
judge  dismissed  about  $175,000.  of  the  claims.  Thereupon,  plain- 
tiff agreed  to  accept  $61,800.  in  settlement  of  the  action,  which 
was  less  than  the  amount  which  had  been  offered  before  trial. 

Antonopulos  v.  City  of  New  York.  During  the  year  1925, 
Antonopulos  entered  into  an  agreement  with  the  City  through  its 
Park  Commissioner,  Francis  G.  Gallatin,  for  the  rental  of  space 
in  Battery  Park  for  the  erection  of  a  stand  at  his  expense  for  the 
sale  of  refreshment^.  While  the  work  of  construction  was  in 
progress,  a  taxpayer's  action  was  brought  to  restrain  the  perform- 
ance of  the  contract  on  the  ground  that  it  violated  the  provisions 
of  the  Charter.  The  Court  of  Appeals  decided  that  the  action  of 
the  Park  Commissioner  was  illegal  and  that  the  agreement  was 
invalid. 

Between  the  time  of  the  signing  of  the  contract  and  the  final 
decision  enjoining  its  performance,  Antonopulos  expended  about 
$28,000.  in  erecting  the  refreshment  stand.  He  spent  an  addi- 
tional $23,000.  for  counsel  fees,  and  also  paid  the  City  the  sum  of 
$4,000.  for  rent  in  accordance  with  the  terms  of  the  agreement. 

After  the  decision  of  the  Court  of  Appeals,  Antonopulos 
commenced  an  action  against  the  City  to  recover  for  all  of  these 
items  on  the  theory  that  he  had  a  right  to  rely  upon  the  legality 
of  the  agreement  given  to  him  by  the  City.  This  action  was  tried 
before  Mr.  Justice  Hofstadter  who  dismissed  the  claim,  except 
for  the  money  paid  to  the  City  for  rent.  During  the  trial,  this 
claim  was  settled  for  the  sum  of  $1,500. 
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John  L.  Hoffman,  Superintendent  of  Naponach  Institute  v. 
City  of  New  York.  This  was  in  reality  an  action  by  the  State 
ot  New  York  against  the  City  of  New  York.  In  accordance  with 
the  provisions  of  the  Correction  Law,  superintendents  of  institu- 
tions are  authorized  to  commence  actions  in  their  own  name  in 
behalf  of  the  State.  The  Correction  Law  provides  that  all  munici- 
palities must  purchase  from  the  State  Department  of  Corrections 
their  requirements  in  certain  types  of  merchandise  manufactured 
in  the  various  State  prisons  and  that  the  State  Department  of 
Corrections  is  to  fix  the  price  to  be  paid  for  the  merchandise  so 
purchased.  For  a  long  time  the  City  of  New  York  paid  the 
amounts  demanded  by  the  State.  However,  when  the  Fusion 
administration  came  into  office,  Comptroller  Cunningham  ques- 
tioned the  right  of  the  State  to  compel  the  payment  of  prices  which 
he  did  not  consider  to  be  reasonable.  He  therefore  withheld  such 
payments  in  excess  of  $350,000.,  but  offered  to  pay  the  fair  and 
reasonable  value  in  accordance  with  the  provisions  of  §149  ot 
the  Charter. 

An  action  was  commenced  to  recover  on  a  few  items  amount- 
ing to  $258.25,  but  it  was  agreed  that  this  action  would  serve  as 
a  precedent  for  the  entire  sum  involved.  The  State  contended 
that  pursuant  to  the  Correction  Law,  the  City  had  to  pay  the 
amount  fixed  and  determined  by  the  State  Board  of  Corrections. 
This  office  maintained  that  §149  of  the  Charter,  being  special  legis- 
lation, prevailed  over  the  sections  of  the  Correction  Law.  The 
case  was  tried  before  Mr.  Justice  Lauer  who  sustained  the  City's 
position.  This  decision  not  only  meant  an  actual  saving  to  the 
City  of  over  25%  of  the  $350,000.  involved,  but  will  result  in 
savings  in  all  future  similar  transactions  with  this  State  Depart- 
ment. 

Gibbs-Rice  Co.,  Inc.  v.  Board  of  Education.  The  plaintiff, 
m  1929,  brought  an  action  for  $50,174.78,  in  connection  with  its 
contract  for  the  construction  of  a  public  school,  claiming  that  the 
Board  of  Education  had  furnished  false  boring  diagrams  which 
lead  it  to  underestimate  the  cost  of  the  excavation  work.  The 
case  was  an  extremely  difficult  one  from  the  City's  standpoint, 
because  the  indications  of  the  boring  diagrams  appeared  to  vary 
from  the  actual  condition  of  the  site  as  disclosed  during  the  course 
of  the  excavation.  However,  with  the  aid  of  competent  experts 
it  was  possible  to  demonstrate  to  the  Court  that  this  apparent 
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discrepancy  was  not  due  to  the  fact  that  the  boring  diagrams  were 
incorrect,  but  resulted  from  the  fact  that  the  subsurface  rock  eleva- 
tions were  extremely  irregular.  At  the  conclusion  of  the  trial, 
Mr.  Justice  Pecora  dismissed  the  complaint  upon  the  merits. 

Fredburn  Construction  Corp.  v.  City.  The  plaintiff  sought  to 
recover  $21,898.16  for  extra  work  performed  in  connection  with 
the  construction  of  the  Brooklyn  Public  Library.  The  City  relied 
upon  the  acceptance  of  the  final  payment  as  a  bar  to  the  claim. 
To  avoid  the  effect  of  such  payment,  plaintiff  asserted  that  prior 
thereto  it  had  made  an  agreement  with  the  Borough  President 
that  it  might  accept  payment  of  any  sum  admittedly  due  and  re- 
serve its  claim  for  extra  work ;  that  it  had  made  a  reservation  in 
accordance  with  this  agreement,  and  that  the  words  indicating  full 
payment  on  the  warrant  were  allowed  to  remain  thereon  through 
inadvertence. 

Mr.  Justice  Sheintag,  who  dismissed  the  complaint,  held  that 
the  arrangement  with  the  Borough  President  did  not  affect  the 
consequences  flowing  from  the  acceptance  of  the  final  payment 
and  that  claims  of  fraud,  misrepresentation,  mutual  mistake  of 
fact  and  estoppel  could  not  avail  the  plaintiff. 

Broderick  V.  Delaney.  This  was  a  taxpayer's  action  to  re- 
strain the  Board  of  Transportation  from  performing  a  contract 
for  electrical  work  in  connection  with  the  Queens  Extension  of 
the  City  Subway.  The  plaintiff  claimed  the  Board  had  unjustly 
discriminated  against  the  low  bidder  because  he  employed  non- 
union labor.  Upon  the  submission  of  bids,  it  was  discovered  that 
an  award  of  the  contract  to  the  low  bidder  would  result  in  labor 
difficulties  which  would  delay  the  work  for  sixteen  months,  and 
result  in  a  loss  to  the  City  from  revenues,  and  for  expenditures 
for  maintenance  of  over  $1,000,000.  The  difference  between  the 
lowest  bid  and  the  second  lowest  was  $47,000.  In  order  to  avoid 
inconvenience  to  the  traveling  public  and  a  loss  of  over  $1,000,000, 
the  Board  of  Transportation,  with  the  approval  of  the  Board  of 
Estimate  and  Apportionment,  awarded  the  contract  to  the  second 
lowest  bidder.  By  taking  advantage  of  a  recent  decision  which 
extended  the  rights  of  defendants  to  move  for  summary  judgment 
we  obtained  a  dismissal  of  the  complaint. 

Psaty  &  Fuhrman,  Inc.  v.  City.    This  was  an  action  to  re- 
cover $110,489.14  with  six  years'  interest,  brought  by  the  con- 
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tractor  who  built  the  Women's  House  of  Detention  in  Manhattan. 
The  principal  claim  was  for  $100,000.  damages  for  delay;  the 
balance  being  for  extra  work  in  connection  with  the  underpinning 
of  the  Magistrate's  Court  Building  on  Sixth  Avenue  and  Tenth 
Street.  The  architects  admitted  the  plaintiff  was  entitled  to  re- 
cover in  full  for  the  underpinning,  which,  with  interest,  totalled 
$14,280.  On  the  eve  of  the  trial,  the  entire  claim  was  settled  for 
only  $17,500. 

City  of  New  York  V.  National  Dredging  Company.  This 
action  arose  out  of  a  contract  for  filling  marsh  land  in  Marine 
Park,  Brooklyn.  The  City  claimed  an  overpayment  of  $26,040.91 
for  excess  work  performed  by  the  defendant.  It  was  not  denied 
that  the  work  had  been  properly  performed.  Another  difficulty 
was  that  the  excess  payments  had  been  certified  for  payment  by 
a  former  Park  Commissioner.  After  a  trial  in  which  the  former 
Chief  Engineer  of  the  Park  Department  was  a  witness  against 
the  City,  a  judgment  was  obtained  for  $22,494.53. 

The  case  reaffirms  the  salutary  principle  that  the  City  has  the 
right  to  recover  excess  payments  for  work  properly  performed, 
even  in  the  absence  of  fraud.  It  extends  the  principle  established 
by  this  administration  in  New  York  City  Employees'  Retirement 
System  v.  Eliot,  267  N.  Y.  193,  which  permits  the  recovery  by  a 
municipality  of  monies  paid  under  a  mistake  of  law  as  well  as 
of  fact. 

FRANCHISES— William  G.  Mulligan  jr.,  Assistant  in  Charge. 

In  1937  this  division  was  called  upon,  due  to  the  Transit 
Commission's  rejection  of  the  unification  plan,  to  deal  with  rapid 
transit  litigations  in  addition  to  franchise  problems  of  a  recurrent 
nature.  The  character  of  divisional  activities  is  best  indicated 
under  appropriate  subject  headings. 

Interborough-Manltattan  Receivership — The  federal  equity 
receivership  of  the  I.  R.  T.  presented,  almost  daily,  legal  prob- 
lems of  the  greatest  financial  import.  In  June  a  note  holders  com- 
mittee proposed  a  plan  for  "refunding"  the  Interborough  7%  notes ; 
if  effectuated  the  plan  would  have  cost  Interborough  $29,700,000; 
Interborough  claimed  the  right  to  pass  such  costs  on  to  the  City 
under  rapid  transit  Contract  No.  3.  A  summer-long  battle  by 
this  division  against  the  plan,  which  was  in  ultimate  effect  an 
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attack  on  the  City's  financial  rights  under  Contract  No.  3,  culmi- 
nated in  September  in  the  federal  court's  refusal  to  authorize 
that  plan. 

Contracts  for  the  construction  of  express  tracks  in  Queens 
and  for  the  furnishing  of  new  subway  cars  to  serve  the  1939 
World's  Fair  were  the  subject  of  lengthy  study  and  argument 
in  the  federal  court;  when  modified  to  accord  with  the  Law  De- 
partmentment's  views,  they  were  executed  and  the  work  is  in 
progress. 

A  judgment  against  the  City  in  favor  of  Interborough, 
rendered  by  the  New  York  County  Supreme  Court,  reducing 
Interborough's  rapid  transit  rentals  to  the  City  by  $1,032,112, 
was  appealed  to  the  Appellate  Division,  where  it  was  unanimously 
reversed.    The  Court  of  Appeals  unanimously  upheld  this  result. 

The  trial  of  the  most  important  issue  of  the  receivership — 
the  Interborough  Receiver's  claimed  right  to  abrogate  his  con- 
tractual obligation  to  the  City  to  render  subway-elevated  through 
service — consumed  the  last  two  months  of  the  year.  A  prelude  to 
this  issue  was  the  determination  of  a  formula  to  allocate  Inter- 
borough-Manhattan  earnings  between  the  elevated  lines  leased 
from  Manhattan  and  the  subways  subsidized  by  the  City.  After 
argument  in  which  we  participated,  the  Court  determined  to  with- 
hold decision  of  the  formula  question  until  the  City's  rights  to 
through  service  had  been  adjudicated.  These  proceedings  involve 
interpretation  of  every  contract  the  City  has  with  Interborough, 
the  rights  of  50,000,000  passengers  a  year  to  through  service  over 
subways  and  elevateds,  and  the  rate  of  fare  chargeable  to  217,- 
000,000  passengers  a  year  on  the  elevated  lines. 

The  federal  court  presiding  over  the  receivership  referred 
to  a  special  master  a  $300,000  tax  claim  of  the  federal  govern- 
ment against  Interborough  and  the  City  which  presented  a  question 
of  Internal  Revenue  Law  that  has  never  been  decided :  how  a 
fixed  term  railroad  leasehold  is  to  be  valued,  and  at  what  rate  it 
may  be  amortized  for  federal  income  tax  purposes.  Protracted 
hearings  were  held  throughout  the  year.  When  decided  the  ques- 
tion will  doubtless  be  appealed  to  the  Supreme  Court  and  will 
constitute  a  new  precedent  applicable  to  hundreds  of  large  corpora- 
tions throughout  the  United  States. 
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B.  M.  T.  Litigation — When  B.  R.  T.,  predecessor  of  the 
Brooklyn- Manhattan  Transit  Corporation,  was  in  federal  receiver- 
ship in  1923,  its  receiver  instituted  an  action  against  the  City  for 
specific  performance  of  rapid  transit  Contract  No.  4  and  for 
$30,000,000  damages  for  alleged  delays  in  building  the  railroad. 
A  prior  Corporation  Counsel  retained  ''special"  counsel  to  repre- 
sent the  City.  The  case  was  allowed  to  drift  along  through  all 
the  succeeding  years,  and  only  part  of  it  had  been  tried  prior  to 
1934.  The  Seabury-Berle  unification  plan  provided  for  termina- 
tion of  the  lawsuit.  Rejection  of  that  plan  led  to  renewal  of  the 
litigation  before  a  special  master  appointed  by  the  federal  court. 
After  hearings  had  been  initiated  the  City  negotiated  a  stipula- 
tion for  the  discontinuance  of  the  action  without  prejudice. 

Electric  Light  and  Power — The  first  rate  complaint  filed  by 
Mayor  LaGuardia  since  he  assumed  office  was  prepared  in  this 
division  in  1937.  It  sought  a  reduction  of  residential  and  com- 
mercial rates  charged  by  the  Staten  Island  Edison  Corporation, 
a  member  of  the  Associated  Gas  and  Electric  System.  The  com- 
plaint alleged  that  46,000  consumers  have  been  over-charged  $1,- 
750,000  in  the  past  four  years,  and  sought  immediate  rate  reduc- 
tions totalling  not  less  than  $400,000  annually.  The  basic  study 
had  to  plumb  the  manifold  activities  of  management  companies, 
securities  companies,  holding  companies,  and  other  entities  in  the 
Associated  Gas  and  Electric  pyramid.  Hearings  before  the  Com- 
mission commenced  in  November  and  were  in  course  at  the  close 
of  the  year. 

In  1934  the  Public  Service  Commission  ordered  a  temporary 
reduction  in  the  electric  rates  of  the  Queens  Borough  Gas  &  Electric 
Company,  which  operates  in  the  Rockaways  and  Nassau  County. 
After  two  hearings  in  1937  the  Commission  ordered  a  reduction 
of  $200,000  annually,  which,  it  is  expected,  may  be  increased  when 
the  hearings  are  concluded.  The  question  of  the  gas  rates  is  also 
being  considered  by  the  Commission. 

The  proceeding  involving  Kings  County  Lighting  Company 
was  closed  in  1936,  and  the  Commission  handed  down  its  opinion 
at  the  end  of  February  in  which  it  sustained  the  temporary  reduc- 
tion which  had  been  made  several  years  ago.  There  was  only 
one  hearing  in  1937 ;  in  result  the  temporary  rates  were  made 
permanent. 
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In  the  case  of  the  Brooklyn  Union  Gas  Company,  a  proceed- 
ing before  the  Public  Service  Commission  was  commenced  in 
1933,  and  in  1934  the  Commission  ordered  a  temporary  reduction 
in  rates  amounting  to  about  $1,250,000.  After  fifteen  hearings  in 
1937,  and  as  a  result  of  negotiations  with  the  Company,  it  was 
agreed  that  the  Company  would  refund  approximately  $950,000 
to  its  consumers  and  the  proceeding  was  dropped. 

The  hearings  in  the  case  of  Brooklyn  Borough  Gas  Com- 
pany were  concluded  in  1936,  and  the  Commission  in  the  latter  part 
of  June  made  its  decision.  The  result  was  that  the  Commission 
ordered  the  companies  to  refund  to  consumers  10%  of  the  13% 
reduction  it  had  ordered  in  March,  1934. 

Water — Early  in  1936  the  Public  Service  Commission  un- 
precedentedly  fixed  a  rate  for  hydrant  rentals  in  Queens  payable 
by  the  City  to  Jamaica  Water  Supply  Company.  The  City  prose- 
cuted an  action  to  determine  whether  the  Commission  had  juris- 
diction to  fix  rates  to  be  paid  by  the  City  to  private  water  com- 
panies. The  Court  of  Appeals  held  that  the  Commission  has  such 
jurisdiction  where,  as  in  the  case  of  the  Jamaica  Company,  the 
City  receives  water  service  without  a  contract.  The  City  applied 
to  the  Commission  for  a  rehearing  to  reduce  the  rates  fixed,  on  the 
ground  that  the  uniform  rate  fixed  for  the  Company's  Queens 
and  Nassau  areas  discriminates  against  the  City.  The  Commis- 
sion denied  a  rehearing. 

City  of  New  York  v.  New  York  Water  Service  Corporation, 
27 A  N.  Y.  100,  was  a  mandamus  proceeding  to  compel  the  com- 
pany to  install  extensive  additions  to  its  distribution  system  in  the 
Woodhaven  area  which  it  serves.  Briefs  were  written  and  the 
case  argued  in  the  Court  of  Appeals  resulting  in  an  order  affirming 
the  order  of  Special  Term  directing  the  company  to  comply  with 
the  demands  of  the  Commissioner  of  Water  Supply  of  the  City. 

Railroads.  Among  the  important  railroad  questions  liti- 
gated were  those  in: 

City  v.  New  York  Central  Railroad  Company,  275  N.  Y. 
287,  in  which  the  City  brought  an  action  to  compel  the  New  York 
Central  to  construct  a  railroad  station  at  149th  Street  and  Park 
Avenue  in  the  Bronx,  pursuant  to  contracts  executed  with  the 
City  in  1911  and  1917.   The  Railroad  pleaded  that  it  would  have 
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to  apply  to  the  Interstate  Commerce  Commission  for  authority* 
to  issue  funded  debt  to  raise  the  necessary  money,  and  that  public 
convenience  and  necessity  would  not  be  served  by  building  the 
station.  The  City  moved  to  strike  out  this  defense ;  the  motion 
was  granted.  The  Railroad  appealed  to  the  Appellate  Division 
and  then  to  the  Court  of  Appeals  where  the  order  striking  out  the 
defense  was  reversed.  The  opinion  of  the  Court  of  Appeals 
enunciated  several  principles  of  law,  the  effect  of  which  is  being 
considered  in  connection  with  the  trial  of  the  case. 

City  v.  Staten  Island  Rapid  Transit  Company,  98  N.  Y.  L.  J. 
1753  (Nov.  20,  1937)  was  the  only  action  that  had  ever  raised 
the  issue  whether  a  railroad  placing  its  tracks  on  the  City's  streets 
without  a  franchise  is  responsible  to  the  City  in  damages  for  a 
trespass.  The  complaint  against  the  railroad  was  upheld  by  the 
Appellate  Division.  An  appeal  to  the  Court  of  Appeals  is  pending. 
Six  actions  in  all  will  be  determined  by  the  final  result  of  this  case. 

Transit  Commission  and  City  v.  Long  Island  Railroad  Com- 
pany is  the  last  phase  in  this  Railroad's  resistance  of  the  2c  per 
mile  rate  fare.  When  the  Interstate  Commerce  Commission 
adopted  the  policy  of  reducing  interstate  railroad  fares  to  2c  per 
passenger  mile  in  order  to  promote  passenger  riding,  the  Transit 
Commission  ordered  that  similar  rates  be  installed  on  the  Long 
Island's  operations  in  the  City  of  New  York.  Long  Island  resisted 
the  rate  order,  and  the  City  joined  the  Transit  Commission  in 
obtaining  an  injunction  against  the  charging  of  higher  fares. 
The  injunction  was  upheld  by  the  Court  of  Appeals  in  July,  1936, 
(272  N.  Y.  27).  The  Long  Island  then  reduced  its  rate  to  2c, 
but  added  certain  increments  to  round  out  the  price  of  each  ticket 
and  establish  a  10c  minimum  charge.  The  Transit  Commission 
instituted  proceedings  to  punish  the  Long  Island  for  contempt  of 
court  for  disobeying  the  injunction  order.  The  City  intervened 
in  this  proceeding.  In  June,  1937,  the  Court  of  Appeals  affirmed 
an  order  declining  to  punish  the  Railroad  for  contempt  on  the 
ground,  among  others,  that  the  injunction  order  was  not  so  clear 
in  terms  that  its  violation  by  the  Railroad  could  be  said  to  be 
wilful.  Shortly  after  this  disposition  of  the  contempt  proceeding 
the  Railroad  voluntarily  reduced  its  fares. 

City  v.  Huff  and  Lee,  Receivers  (274  N.  Y.  582),  raised  the 
question  whether  the  New  York  and  Queens  County  Railway  Co. 
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must  pay  the  cost  of  repaying  within  the  area  of  a  single  or  a 
double  track  railroad.  At  the  time  the  City  repaved  Steinway 
Street  in  Queens,  the  Railroad  substituted  a  single  track  for  its 
former  double  track.  At  the  close  of  the  trial  the  Court  held  that 
the  defendants  were  liable  for  the  repaying  within  the  double  track 
area  as  it  existed  when  the  City  notified  the  Company  that  the 
repaying  work  would  be  done.   The  Receivers  paid  the  judgment. 

New  York  Central  Railroad  Company  and  New  York,  New 
Haven  &  Hartford  Railroad  Co.  v.  City  and  Transit  Commis- 
sion is  another  of  the  controversies  originating  in  the  construc- 
tion of  the  238th  Street  bridge  across  Bronx  valley — a  matter 
which  has  already  paid  three  visits  to  the  Court  of  Appeals.  In 
its  present  phase  it  takes  the  form  of  a  certiorari  from  the  Transit 
Commission's  order  on  a  final  accounting.  Both  Railroads  affected 
are  contesting  the  inclusion  in  divisible  cost  of  the  expense  of 
building  the  easterly  approach,  on  the  ground  that  in  reality  this 
is  not  an  "approach." 

City  v.  Transit  Commission  and  New  York  Connecting  Rail- 
road (re  Eliot  Avenue)  was  an  appeal  by  the  City  from  a  Transit 
Commission  order.  We  urged  without  success  that  the  City  need 
not  comply  with  the  notice  requirements  of  Railroad  Law  §90 
in  cases  where  a  street  has  been  laid  out  on  the  City  map  before 
a  railroad  is  constructed  across  such  street.  Since  Eliot  Avenue 
is  a  World's  Fair  artery,  the  Board  of  Estimate  was  advised  to 
lay  out  the  avenue  anew.  The  Transit  Commission  has  now  deter- 
mined the  manner  of  crossing ;  plans  for  the  construction  of  the 
necessary  bridge  are  being  prepared  by  the  railroad  company. 

In  Seidel  v.  City  the  legal  question  at  issue,  which  controlled 
at  least  15  other  claims  dependent  on  its  outcome,  was  whether  a 
property  owner  is  entitled  to  damages  for  interference  with  his 
easements  of  light,  air  and  access  when  the  City  constructs  an 
elevated  highway  bridge  across  the  tracks  of  a  railroad.  The 
result  of  the  trial  was  judgment  for  the  City. 

Railroad  Negotiations  included  lengthy  conferences  with  rep- 
resentatives of  the  Third  Avenue  Railway  System  for  the  purpose 
of  fixing  the  compensation  to  be  paid  the  City  under  twenty-two 
fixed  term  franchises  for  trolley  car  operation  by  Third  Avenue 
subsidiaries.  The  franchises  provided  for  readjustment  of  the 
compensation  at  the  end  of  the  first  25  years;  for  these  22 
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franchises  it  became  subject  to  adjustment  at  varying  dates  be- 
tween 1922  and  1936.  Nothing  was  ever  done  to  trade  out  an 
agreement  as  to  these  franchises  until  1937,  when  a  committee 
consisting  of  the  Corporation  Counsel,  the  Comptroller  and  the 
Bronx  Borough  President,  representing  the  Board  of  Estimate, 
instituted  negotiations.  The  Law  Department  prepared  a  de- 
tailed proposal,  and  after  extended  consideration  the  committee 
adopted  it.  The  proposal  was  advanced  to  representatives  of  the 
Third  Avenue  at  conferences,  but  has  yet  to  be  answered  definitely. 

The  proceedings  to  carry  Deegan  Boulevard  as  a  new  street 
across  the  railroad  rights  of  way  of  Interborough  Rapid  Transit 
Company  and  the  New  York  Central  Railroad  Company  led  in 
each  case  to  negotiations  with  the  Company  for  permission  to 
complete  the  work  before  the  final  outcome  of  litigation.  Such 
negotiations  are  still  in  course. 

The  relocation  of  tracks  of  the  Third  Avenue  trolley  sub- 
sidiaries on  Park  Row,  42nd  Street  between  10th  and  12th  Ave- 
nues and  7th  Avenue  between  42nd  and  45th  Streets  would  enable 
the  removal  of  many  unnecessary  rails.  Negotiations  and  con- 
ferences with  the  Third  Avenue  Railway  Company,  the  Manhattan 
Borough  President  and  the  Board  of  Estimate  enabled  the  Law 
Department  to  draft  an  agreement  for  submission  to  the  Sinking 
Fund  Commission  for  approval.  Final  action  has  not  yet  been 
taken,  but  completion  by  the  Port  of  New  York  Authority  of  the 
38th  Street  tunnel  to  New  Jersey  will  increase  the  importance  of  . 
pressing  the  42nd  Street  relocation  to  completion. 

Motor  Buses.  In  Matter  of  City  v.  Transit  Commission  and 
Bee  Line,  Inc.,  98  N.  Y.  L.  J.  2053  (Dec.  8,  1937),  the  Transit 
Commission  in  effect  granted  a  franchise  to  the  Bus  Company 
without  consulting  the  Board  of  Estimate.  The  City  contested 
the  Transit  Commission's  jurisdiction  to  do  this,  even  in  such  a 
case  as  the  present,  that  of  a  company  engaged  in  interurban 
through  service.  An  endeavor  to  review  the  question  whether 
the  Transit  Commission's  action  was  warranted  by  Article  3 A, 
added  to  the  Public  Service  Law  in  1931,  failed  in  the  Court 
of  Appeals. 

Tompkins  Bus  Corporation  v.  City  was  an  action  by  the 
Bus  Corporation  to  recover  back  $51,464  paid  to  the  City  as  com- 
pensation for  unfranchised  operations  in  Staten  Island.   The  Com- 
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pany  claimed  it  made  the  payments  under  an  agreement  by  a 
Deputy  Comptroller  of  the  City  that  the  Company's  operations 
would  be  enfranchised  and  legalized  retroactively.  Upon  the 
City's  motion  the  complaint  was  dismissed. 

In  July,  1937,  the  Tompkins  Bus  Corporation,  which  had  a 
franchise  to  operate  in  Staten  Island,  abruptly  ceased  operations 
when  the  coach  companies  took  back  their  buses  for  default  in 
meeting  installment  payments.  Emergency  measures  to  supply 
transportation  had  to  be  taken  by  the  City.  When  a  resolution 
to  rescind  the  Tompkins  franchise  for  failure  to  render  service 
and  for  other  causes  appeared  on  the  calendar  of  the  Board  of 
Estimate,  the  Receiver  in  bankruptcy  of  the  Bus  Corporation 
obtained  an  ex  parte  injunction  in  Federal  Court  restraining  such 
action  by  the  Board.  The  City  appeared  specially  in  Federal 
Court,  contested  that  Court's  jurisdiction,  and  had  the  injunction 
vacated. 

Rosenthal  v.  City,  98  N.  Y.  L.  J.  1904  (Nov.  30,  1937), 
established  the  principle  that  the  illegality  of  an  unfranchised 
bus  operation  in  no  way  exonerates  the  operator  from  the  payment 
of  gross  receipts  taxes  which  lawful  operators  must  pay.  The 
question  was  presented  when,  in  an  action  by  the  assignee  of  the 
Nevin-Queens  Bus  Corporation  for  return  of  funds  deposited  with 
the  Comptroller,  the  City  sought  to  offset  the  amount  of  gross 
receipts  taxes  unpaid.  Queens  County  Supreme  Court  denied 
the  right  to  offset,  on  the  ground  that  the  taxes  accrued  during 
the  period  when  the  company  was  operating  without  a  franchise. 
The  Appellate  Division  unanimously  reversed. 

In  Gordon  v.  La  Guardia,  250  App.  Div.  843,  a  taxpayer 
sought  to  invalidate  the  franchise  granted  by  the  City  to  Staten 
Island  Coach  Company,  alleging  that  the  franchise  failed  to  comply 
with  the  Charter  and  that  the  five-cent  fare  limitation  in  the 
franchise  was  illegal.  The  complaint  was  dismissed  as  insufficient 
by  Special  Term,  and  its  order  was  affirmed  by  the  Appellate  Divi- 
sion. Leave  to  appeal  was  denied  by  both  the  Appellate  Division 
and  the  Court  of  Appeals. 

Clark  v.  La  Guardia,  248  App.  Div.  587,  aff'd  273  N.  Y.  639, 
tested  the  City's  right  to  operate  buses  for  hire.  Upon  an  appeal 
to  the  Court  of  Appeals  an  order  of  the  Appellate  Division  uphold- 
ing that  right  was  affirmed  without  opinion. 
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In  Brooklyn  Bus  v.  City  the  Appellate  Division  had  held  that 
the  bus  company  might  deduct  from  its  compensation  payments 
under  the  franchise  contract  all  amounts  it  had  paid  the  City  as 
gross  receipts  tax.  The  City  obtained  leave  to  appeal  to  the 
Court  of  Appeals,  where  the  orders  below  were  affirmed.  (274 
N.  Y.  140.) 

Still  pending  is  City  v.  Brooklyn  Bus  Corporation,  which  is 
similar  to  Brooklyn  Bus  v.  City,  except  that  it  involves  payments 
made  under  other  local  laws.  The  gross  receipts  payments  made 
in  the  former  case  were  paid  into  the  general  fund  of  the  City, 
while  the  revenues  in  the  latter  case  were  earmarked  for  unem- 
ployment relief.  The  City  will  ask  the  courts  to  distinguish  the 
decision  in  the  former  case  because  of  this  difference. 

Motor-Bus  Negotiations — The  routes  of  Manhattan-Queens 
Traction  Corporation  and  New  York  and  Queens  Transit  Corpora- 
tion, both  referred  to  in  the  1936  report  of  this  division,  have 
actually  been  motorized.  The  Steinway  lines,  also  mentioned  in 
that  report,  have  not  been  motorized ;  conferences  looking  toward 
motorization  struck  an  obstacle  in  the  question  whether  Queens- 
boro  Bridge  could  be  reconstructed  to  accommodate  double-deck 
buses  in  the  lanes  now  used  by  trolley  cars.  When  the  Depart- 
ment of  Plant  and  Structures  answered  this  question  affirmatively, 
the  receivers  of  the  Steinway  Lines  submitted  a  motorization 
proposal  which  is  now  under  consideration  by  the  Board  of 
Estimate. 

Miscellaneous — A  request  by  the  Fire  Chief  and  Commis- 
sioner for  advice  as  to  his  power  to  contract  with  a  fire-alarm 
telegraph  company  revealed  the  existence  of  a  monopoly  in  this 
field,  enjoyed  by  a  single  corporation  and  its  affiliates.  For  a 
quarter  of  a  century  no  competitor  succeeded  in  embarking  upon 
this  business.  As  the  result  of  the  opinion  ultimately  rendered 
to  the  Fire  Department  a  new  company  was  granted  a  contract 
with  the  City  and  is  now  engaged  in  business. 

Tunnels — Passageways,  for  private  commercial  use,  tunnel 
under  many  of  the  City's  streets.  The  privilege  of  maintaining 
such  tunnels  must  be  obtained  from  the  Board  of  Estimate  and 
Apportionment. 

Tunnels  led  to  litigation  in  City  v.  H.  C.  F.  Koch  Co.  Inc. 
The  defendant  had  properties  on  opposite  sides  of  the  same 
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street.  Upon  its  application  the  Board  of  Estimate  granted  it 
authority  to  maintain  a  connecting  tunnel  under  the  street.  De- 
fendant exercised  the  authority  but  declined  to  pay  the  City  the 
agreed  compensation;  in  an  action  toy  the  City  to  recover  com- 
pensation, the  legal  defenses  interposed  questioned  the  funda- 
mental right  of  the  City  to  authorize  private  individuals  to  tunnel 
under  a  public  street.  The  City's  motions  to  strike  the  defenses 
and  for  summary  judgment  in  the  full  amount  claimed  were 
granted. 

Ferries^Murray  et  al.  v.  City,  98  N.  Y.  L.  J.  1858  (Nov.  27, 
1937),  was  an  action  to  recover  $25,000.  deposited  with  the  City 
in  1921  for  the  faithful  performance  of  the  terms  of  an  agreement 
for  the  operation  of  a  ferry  service  between  Tottenville,  Staten 
Island,  and  South  Amboy,  New  Jersey.  Although  the  City  virtu- 
ally completed  the  ferry  terminal  at  Tottenville,  the  company 
never  completed  the  South  Amboy  terminal  or  inaugurated  the 
ferry  service.  Judgment  of  Trial  Term  in  favor  of  the  City  has 
been  affirmed  without  opinion  by  the  Appellate  Division.  Among 
the  issues  raised  was  the  power  of  the  City  to  grant  ferry  fran- 
chises over  boundary  waters  between  States ;  also  the  effect  of  the 
creation  of  the  Port  of  New  York  Authority  upon  the  City's 
franchise  granting  power.  An  application  for  leave  to  appeal  to 
the  Court  of  Appeals  is  pending. 

Sutter  v.  La  Guardia  was  a  proceeding  to  compel  reductions 
in  Staten  Island  ferry  tolls  allegedly  adopted  by  the  Commissioners 
of  the  Sinking  Fund.  If  put  into  effect  the  lowered  rates  would 
have  reduced  the  City's  annual  revenue  by  approximately  $700,000. 
In  resisting  the  application  the  City  urged  among  other  things  that 
the  power  to  fix  ferry  tariffs  resided  with  the  Commissioner  of 
Plant  and  Structures  subject  to  the  approval  of  the  Sinking  Fund 
Commission.  This  contention  was  adopted  by  the  Court  and  the 
application  was  denied.    98  N.  Y.  L.  J.  2309  (Dec.  22,  1937). 

Elevated  Demolition — Recent  efforts  to  rid  the  City  of  its 
anachronistic  and  unsightly  elevated  structures  have  led  to  nego- 
tiations and  some  litigation.  The  transit  unification  plan  would 
have  enabled  prompt  demolition  of  the  more  useless  elevated  lines 
without  cost  to  the  City.  When  the  Transit  Commission  rejected 
the  unification  plan,  negotiations  looking  toward  partial  demolition 
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of  some  structures  were  opened.  The  Law  Department  prepared 
studies  for  Borough  President  Ingersoll  and  attended  conferences 
looking  toward  negotiating  immediate  removal  of  the  Fulton  Ferry 
spur  in  Brooklyn  and  possible  relocation  of  the  Fulton  Street- 
Brooklyn  Bridge  connection  which  now  traverses  the  recreated 
bridge  approach.  In  connection  with  the  appropriation  by  the 
Board  of  Estimate  of  moneys  for  a  study  of  the  possible  cost  of 
condemning  the  Fulton  Street  line  in  Brooklyn  and  the  6th  Ave- 
nue loop  in  Manhattan,  program  planning-conferences  were  at- 
tended. 

In  City  v.  Murray,  Receiver  of  Interborough,  248  App.  Div. 
102,  reversed  273  N.  Y.  447,  a  vestige  of  the  34th  Street  spur 
removal  project  was  disposed  of  in  the  courts.    At  the  time  the 
structure  was  torn  down  the  Company  disclaimed  any  duty  to 
bear  the  cost  of  relocating  power  cables  formerly  attached  to 
the  "L"  pillars  in  34th  Street.    The  resultant  legal  dispute  left 
a  skeleton  structure   standing   in   the   street   to   support  the 
cables  until  someone  relocated  them.    The  City  submitted  its 
rights  upon  an  agreed  statement  of  facts  and  the  Court  of  Ap- 
peals finally  held  that  it  was  the  Company's  obligation  to  relocate 
the  power  cables,  paying,  in  the  first  instance,  the  cost  of  removal ; 
34th  Street  has  now  seen  the  last  of  the  elevated. 

Unification — Hearings  on  the  Seabury-Berle  plan  were  com- 
pleted by  the  Transit  Commission  on  February  18th.  The  out- 
standing feature  of  the  final  hearings  was  the  last  minute  presen- 
tation by  the  Commission's  special  counsel  of  lengthy  tables  pur- 
porting to  show  that  the  Seabury-Berle  plan  could  not  be  made 
to  work  at  the  five-cent  rate  of  fare.  A  lengthy  printed  brief 
was  prepared  and  submitted  on  behalf  of  the  plan  on  March  4th; 
this  summarized  and  answered  all  the  criticisms  of  the  plan,  and 
shewed  that  the  tables  of  special  counsel  did  not  accord  with 
operating  statistics  as  reported  in  the  Transit  Commission's  own 
files.  On  May  7th  the  Commission  made  public  lengthy  docu- 
ments narrating  the  reasons  it  assigned  for  declining  to  adopt  the 
plan.  This  division  was  in  constant  touch  with  the  Mayor,  the 
Chamberlain  and  Judge  Seabury,  to  furnish  digests  and  commen- 
taries upon  the  Commission's  documents  and  to  assist  in  the 
preparation  of  answers. 
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GENERAL  LITIGATION — Russell  L.  Tarbox,  Assistant  in 
Charge. 

The  work  of  the  General  Litigation  Division  has  continued 
with  constant  volume  and  variety.  A  large  portion  of  its  liti- 
gated business  is  brought  on  by  orders  to  show  cause  returnable 
in  less  than  5  days.  Hence,  quick  action  is  necessary  anr1  little 
time  is  permitted  for  study  or  investigation.  The  members  of  the 
division  work  under  constant  pressure.  The  recent  amendment  to 
the  Civil  Practice  Act  as  to  the  practice  in  mandamus  and  allied 
proceedings  will  relieve  this  condition  to  some  extent. 

The  mass  of  litigation  will  be  somewhat  lessened  hereafter, 
and  more  than  three  million  dollars  saved  the  City  as  a  result  of 
certain  decisions  in  actions  brought  by  employees  entitled  Ziegler  v. 
The  City,  decided  at  Trial  Term,  Queens  County,  in  June  and 
affirmed  by  the  Appellate  Division,  Second  Department,  on  Decem- 
ber 24,  and  Grill,  Lennon  and  McGrail  v.  The  City,  decided  at 
Special  Term,  New  York  County,  during  September  and  October. 
These  are  part  of  a  long  series  of  actions  brought  to  recover  addi- 
tional compensation  under  the  provisions  of  the  Labor  Law 
granting  workmen  in  general  the  rate  of  wages  for  their  various 
trades  prevailing  throughout  the  City  in  private  business.  Mu- 
nicipalities come  within  the  terms  of  the  statute  and  particularly 
of  the  section  requiring  the  Comptroller  to  determine  the  prevail- 
ing rate  upon  the  filing  of  a  verified  complaint  with  him  {Gaston 
v.  Taylor,  274  N.  Y.  359).  In  the  recent  decisions  the  position 
was  taken  for  the  first  time  by  this  division  that  a  determination 
of  the  prevailing  rate  must  be  made  by  the  Comptroller  before 
suit  can  be  brought  to  recover  that  rate.  This  position  was  upheld 
and  the  complaints  dismissed  for  lack  of  such  determination. 
Similar  motions  will  now  lie  in  all  other  pending  actions  of  this 
character.  Moreover,  it  has  now  been  established,  in  the  case 
of  Simpson  v.  Taylor,  decided  at  Special  Term,  New  York 
County,  in  October  and  unanimously  affirmed  by  the  Appel- 
late Division,  First  Department,  in  December,  that  the  Comp- 
troller is  under  no  obligation  to  conduct  a  hearing  or  make  a 
determination  of  the  prevailing  rate  for  any  period  prior  to  the 
date  of  the  filing  with  him  of  a  verified  complaint,  and  that  such 
a  determination  must  be  confined  to  work  actually  "being  per- 
formed." Consequently  no  further  action  on  such  claims  can 
prevail. 
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As  is  the  case  every  year,  the  months  of  September  and 
October  were  largely  occupied  by  hearings  and  trials  in  Election 
cases.  By  their  nature  they  must  have  precedence  over  other  liti- 
gation. They  arise  on  extremely  short  notice,  the  papers  often 
not  being  received  until  after  the  opening  of  Court.  One  of  these 
trials  took  a  whole  week,  including  sessions  on  two  evenings  and 
an  entire  Saturday.  The  division  has  become  highly  specialized 
in  Election  cases  and  has  repeatedly  received  the  commendation 
of  the  Courts  for  the  assistance  rendered  it  in  the  non-partisan 
presentation  of  the  precedents  which  are  often  hidden  away  in 
the  files  of  the  Law  Journal.  The  sessions  of  the  Court  in  the 
five  boroughs  and  also  Police  Headquarters,  on  Primary  and  Elec- 
tion Days,  are  always  attended  by  the  division. 

No  new  projects  have  been  authorized  by  the  PWA  during 
the  year,  but  the  80  in  progress  under  the  jurisdiction  of  this 
division,  have  been  materially  advanced.  Of  these  53  are  com- 
pletely finished  and  11  others  were,  as  of  November  30th,  within 
10%  of  completion.  The  others  are  in  varying  stages  of  develop- 
ment, only  4  being  less  than  half  finished.  Their  total  estimated 
cost  is  $144,899,931.82,  of  which  $49,330,438.02  is  a  grant  from 
the  government  and  $31,288,100  a  loan  by  it.  In  addition,  5 
projects  are  being  financed  for  various  bridge,  tunnel  and  park- 
way authorities.  Of  these,  the  Triborough  Bridge  has  been  com- 
pleted and  the  others  are  in  progress.  The  estimated  cost  of 
these  5  is  $130,665,000,  of  which  the  government's  grants  to  date 
amount  to  $19,035,000,  and  its  loan  $82,130,000. 

The  division  realizes  that  immediately  upon  the  opening  of 
the  coming  year,  many  questions  will  arise  under  the  new  Char- 
ter which  then  goes  into  effect.  It  has  been  studying  the  old  and 
the  new  Charters  in  order  to  be  able  to  give  prompt  service  at 
that  time. 

In  addition  to  the  frequent  requests  for  advice  from  heads 
of  departments  and  others,  the  division  has  in  charge  a  large 
amount  of  litigation,  sometimes  representing  the  plaintiff  but 
usually  the  defendant.  Perhaps  the  largest  number  of  cases  in- 
volve the  operation  of  the  Civil  Service  Law.  They  appear  to 
be  increasing,  rather  than  decreasing.  Often  when  a  given  situa- 
tion has  been  settled  by  decisions  of  the  Courts,  new  legislation 
is  passed  which  upsets  it  and  the  litigation  begins  all  over  again, 
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but,  in  this,  as  well  as  in  other  classes  of  cases,  the  division  has 
been  in  the  main  upheld  by  the  Courts  in  its  contentions. 

Digests  of  the  Law  Journal  decisions,  extending  back  to  1933, 
which  have  been  of  invaluable  assistance,  are  being  prepared  by 
WPA  members  attached  to  this  division.  These  digests  relate  to 
election  matters,  civil  service  cases  and  divorce  decisions  which 
are  in  constant  demand,  as  many  such  decrees  are  presented  daily 
upon  applications  for  marriage  licenses  upon  which  the  City 
Clerk  asks  advice. 

Among  the  cases  tried  during  1937  may  be  mentioned  the 
following : 

Wood  v.  City,  274  N.  Y.  155,  held  that  the  prevailing  rate 
of  wages  provision  of  the  Labor  Law  did  not  apply  to  employees 
in  graded  positions  in  the  competitive  service. 

In  Lewis  v.  Board  of  Education,  the  Court  of  Appeals  held, 
on  November  16,  1937,  that  the  reading  of  the  Bible,  without 
comment,  in  the  public  schools  is  lawful  and  that  the  use  of  school 
property  after  hours,  by  religious  organizations  is  proper,  pro- 
vided that  ho  religious  doctrine  be  taught. 

In  Jones  v.  Valentine,  the  plaintiff,  a  retired  policeman,  sought 
to  recover  as  money  damages  the  amount  of  pension  moneys  with- 
held while  he  held  the  office  of  Deputy  Sheriff,  County  of  Queens, 
subsequent  to  such  retirement.  The  plaintiff  contended  that  §1560 
of  the  Charter,  under  which  the  pension  was  suspended,  is  uncon- 
stitutional in  that  it  is  an  arbitrary  and  unreasonable  restriction 
of  plaintiff's  liberty;  an  arbitrary  and  unreasonable  discrimina- 
tion against  plaintiff ;  taking  of  plaintiff's  property  without  due 
process  of  law,  and  a  denial  to  the  plaintiff  of  the  equal  protec- 
tion of  the  law  under  the  Constitution  of  the  State  of  New  York 
and  the  Constitution  of  the  United  States. 

Upon  defendant's  motion  for  summary  judgment,  the  com- 
plaint was  dismissed  and  the  plaintiff  appealed  direct  to  the 
Court  of  Appeals  on  the  constitutional  question,  where  the  deci- 
sion was  affirmed  on  December  7,  1937. 

In  Starkey  v.  City  and  Wells  v.  City,  actions  were  brought 
by  the  Clerk  and  Deputy  Clerk  of  the  Fourth  District  Municipal 
Court,  Brooklyn,  for  salary  from  July  16  to  October  15,  1935. 
The  plaintiffs  were  employed  under  temporary  appointments,  the 
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last  extension  terminating  on  July  15,  1935.  Eligible  lists  were 
submitted  by  the  Municipal  Civil  Service  Commission  from  which 
the  successors  to  plaintiffs  should  have  been  appointed.  The  ap- 
pointing power  refused  to  make  the  appointments  and  plaintiffs 
continued  to  perform  their  duties,  the  Civil  Service  Commission 
refusing  to  certify  their  payrolls. 

Upon  motions  for  summary  judgment  the  complaints  were 
dismissed  and  no  appeals  were  taken. 

In  Hall  v.  LaGuardia,  et  al.,  an  application  for  an  order  of 
mandamus  was  made,  directing  respondents  to  retire  or  cause  the 
retirement  of  petitioner  for  accident  disability  alleged  to  have 
been  incurred  in  performance  of  duty  and  to  pay  the  retirement 
allowance  provided  by  law. 

Following  an  injury  the  petitioner  had  been  retired  but  subse- 
quently upon  re-examination,  the  Medical  Board  of  the  New 
York  City  Employees'  Retirement  System  found  that  petitioner 
was  not  then  totally  incapacitated  and  petitioner  was  certified  as 
a  preferred  eligible  for  appointment.  The  petitioner  refused  to 
accept  the  appointment  and  brought  the  mandamus  proceeding. 

The  application  for  an  order  of  mandamus  was  denied  and 
the  order  of  the  Special  Term  was  affirmed  by  the  Appellate 
Division.   251  App.  Div.  798. 

Finegan  v.  Cohen,  275  N.  Y.  432:  The  State  Election  Law 
provides  that  officials  charged  with  the  duty  of  counting  votes 
shall  be  appointed  by  the  Board  of  Elections.  The  new  City 
Charter  provides  that  the  Proportional  Representation  vote 
counters  shall  be  appointed  only  after  passing  qualifying  exami- 
nations held  by  the  Civil  Service  Commission.  The  Board  of 
Elections  maintained  in  this  case  that  the  City  did  not  have  power 
in  adopting  the  New  Charter,  to  amend  or  supersede  any  general 
state  law  such  as  the  Election  Law.  The  Court  of  Appeals  sus- 
tained the  contention  of  the  Municipal  Civil  Service  Commission 
that  under  the  special  act  creating  the  Charter  Commission  the 
provisions  of  the  new  City  Charter  effectively  superseded  the  provi- 
sions of  the  general  election  law.  This  case  establishes  the 
proposition,  long  fought  for  by  friends  of  municipal  home  rule, 
that  the  state  legislature  has  the  power  under  the  Home  Rule 
Amendment  to  the  state  constitution  to  delegate  to  a  city  any 
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legislative  power  over  the  property,  affairs  or  government  of  such 
city  which  the  state  legislature  itself  possesses. 

Aversa  v.  Finegan 
164  Misc.  162, 

aff'd  without  opinion  250  App.  Div.  752, 
aff'd  without  opinion  275  N.  Y.  60  (memo) 

In  this  case  it  was  held  that  employees  of  an  emergency 
agency  must  submit  to  competitive  civil  service  examination  in 
order  to  secure  positions  in  permanent  divisions  of  government 
succeeding  to  the  functions  of  the  temporary  agency. 

LEGISLATIVE — Reuben  A.  Lazarus,  Assistant  in  Charge. 

The  160th  Session  of  the  State  Legislature  convened  at 
Albany  in  ordinary  session  on  January  6th,  1937,  and  adjourned 
at  noon  on  May  7th,  1937. 

The  regular  1937  session  fell  short  of  the  long  session  of  1936 
by  only  six  days,  but  it  exceeded  that  session  in  the  number  of  bills 
considered.  The  number  of  bills  printed  during  this  session 
establishes  an  all-time  high  mark  for  bills  considered  at  one 
session. 

During  the  regular  1937  session  4,678  bills  were  introduced  in 
the  upper  and  lower  houses  of  the  Legislature :  2,128  in  the  Senate 
and  2,550  in  the  Assembly.  One  thousand  two  hundred  and 
eighty-two  (1,282)  such  bills  were  amended  and  reprinted:  583  in 
the  Senate  and  699  in  the  Assembly.  Thus,  5,960  separate  legis- 
lative proposals  were  presented  to  both  branches  of  the  Legislature 
for  consideration.  It  is  interesting  to  note  that  until  the  adoption 
of  the  Home  Rule  Amendment  the  average  number  of  bills  con- 
sidered totalled  somewhat  over  4,000.  In  this,  as  in  other  respects, 
the  Home  Rule  Amendment  has  produced  some  results  which 
have  fallen  short  of  what  its  friends  had  hoped  for. 

From  the  day  the  Legislature  was  convened  until  the  beginning 
of  the  Thirty-Day  Period,  the  Governor  had  considered  and  acted 
upon  340  bills,  approving  318  and  vetoing  22.  During  this  period 
349  had  been  transmitted  to  the  Executive  Chamber  by  the  Senate 
and  Assembly.  Nine  (9)  such  bills  were  recalled  by  legislative 
resolution  prior  to  executive  action. 
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During  the  Thirty-Day  Period  within  which  the  Governor 
was  empow  ered  under  the  Constitution  to  consider  and  act  upon 
bills  passed  within  ten  days  prior  to  final  adjournment,  he  was 
called  upon  to  determine  the  merits  or  demerits  of  855  bills.  Of 
these  he  approved  609  and  vetoed  246. 

Thus,  a  total  of  1,204  bills  were  passed  by  the  Legislature 
during  the  regular  1937  session  and  transmitted  to  the  Governor. 
Nine  hundred  and  twenty-seven  (927)  such  bills  received  executive 
approval  and  became  law  and  268  were  vetoed. 

The  Legislative  Program  of  the  City  consisted  of  42  bills. 
Such  measures  were  designed  to  improve  the  administration  and 
to  promote  the  efficiency  of  the  agencies  of  the  City  Government. 
Generally,  they  set  forth  the  policy  of  the  Mayor.  Forty  (40)  be- 
came law.  Thus,  the  Legislative  Program  of  the  City  was  success- 
ful with  only  two  exceptions,  the  highest  average  in  the  history 
of  the  Division. 

Of  the  program  bills  enacted  during  the  regular  1937  session 
those  worthy  of  special  mention  are : 

Chapter  489,  formulated  by  the  Corporation  Counsel,  makes 
it  possible  for  the  owners  of  over  thirty  miles  of  waterfront  prop- 
erty by  a  simple  and  almost  mechanical  procedure  to  remove  a 
technical  cloud  on  title  which  has  prevented  the  building-up  of 
such  properties.  Due  to  the  cloud  on  title  the  waterfront  has 
fallen  into  disrepair,  and  the  enactment  of  this  measure,  which  was 
forced  through  the  Legislature  after  a  half-century  of  struggle, 
should  witness  a  revival  in  the  development  of  the  waterfront  of 
Manhattan  Island  resulting  in  the  creation  of  millions  of  dollars 
of  new  tax  value  and  the  immediate  realization  of  several  million 
dollars  in  fees. 

(See  "Annual  Report,"  Law  Department,  1934,  pp.  23-24; 
1935,  pp.  22-23.) 

Chapter  353*  provides  a  direct  and  expeditious  means  for 
conforming  more  than  60,000  old-law  tenements  in  the  City  of 
New  York  to  the  requirements  of  the  Multiple  Dwelling  Law. 
Continued  human  habitation  of  these  fire-traps  and  health-hazards 

*  Chapter  1  was  enacted  as  a  stop-gap  until  Chapter  353  could  be  pre- 
pared and  passed.  The  former  chapter  suspended  for  a  period  of  six  months 
the  imposition  of  criminal  and  civil  penalties  on  owners  for  failure  to  con- 
form dwellings  to  the  safety  and  sanitary  requirements  of  the  Multiple 
Dwelling  Law. 
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could  no  longer  be  tolerated,  but  many  owners  were  unable  be- 
cause of  lack  of  money  to  reconstruct  such  dwellings  so  as  to 
make  them  safe  and  sanitary.  This  measure  provides  that  the 
cost  be  financed  by  assessment  bonds  which  may  be  paid  over  a 
period  of  ten  years.  A  long  and  patient  fight  was  waged  to  pass 
this  bill  and  its  passage  is  a  victory  over  a  powerful  lobby  which 
pervaded  the  legislative  halls  for  months. 

Chapter  6  amended  the  so-called  "Bankers'  Agreement" 
law  by  reducing  from  $20,000,000.  to  $12,000,000.  the  reserve  ap- 
propriation in  the  budget  against  tax  delinquencies.  Under  a 
prior  amendment  the  City  is  credited  with  $3,500,000.,  the  amount 
it  could  have  borrowed  from  the  revolving  fund  (but  which  it  in 
fact  did  not  borrow)  in  the  previous  year,  and,  thus,  the  reserve 
fund  in  1937  is  $8,500,000.  instead  of  $20,000,000.  This  act  rati- 
fied such  an  appropriation  already  made  in  the  budget  in  antici- 
pation of  legislative  ratification. 

(Collateral  to  the  agreement  by  the  Committee  of  Banks  and 
the  City  was  an  important  agreement  to  reduce  1937  rates  of  inter- 
est from  1^2%  to  1/4%  per  annum  on  revenue  bills  and  to  reduce 
the  1937  interest  rate  from  2%  to  1^%  on  revenue  notes  to  take 
up  revenue  bills  issued  during  the  second  half  of  1936.  This  means 
a  huge  saving  of  interest  during  the  year.) 

Chapter  258  restored  the  7%  rate  as  the  penalty  on  tax  ar- 
rears. During  the  financial  stringency  the  rate  was  increased  to 
10%  to  induce  taxpayers  to  pay  taxes.  With  money  rates  higher 
than  7%,  the  City  virtually  became  a  banker  for  taxpayers  with 
a  resultant  shortage  of  tax  revenues  on  which  the  City  depends 
for  current  needs.  However,  with  improved  tax  receipts  the 
necessity  for  continuing  the  10%  rate  has  been  removed. 

Chapter  327  delegates  to  the  City  for  another  year  the  power 
to  impose  emergency  taxes  to  defray  the  cost  of  granting  unem- 
ployment relief. 

Chapter  321  permits  cities  to  impose  a  tax  of  1%  on  the  gross 
earnings  of  public  utility  companies  for  one  year  and  authorizes 
a  state  tax  of  2%  on  such  companies  for  State  purposes. 

Chapter  327:  This  act  extends  for  one  year  the  power  dele- 
gated to  the  City  temporarily  to  adopt  and  amend  local  laws 
imposing  emergency  taxes  for  the  purpose  of  granting  relief  from 
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the  hardships  and  suffering  caused  by  unemployment.  This  act 
does  not  permit  the  imposition  of  a  tax  on  incomes  or  upon  the 
transfers  of  estates  of  deceased  persons  or  upon  gross  incomes  or 
gross  operating  incomes  subject  to  taxation  under  the  tax  law, 
unless  in  accordance  with  the  provisions  of  the  general  city  law. 

Chapter  321 :  This  act  also  was  passed  for  the  purpose  of  unem- 
ployment relief  and  permits  cities  through  their  local  legislative 
bodies  to  impose  for  one  year  a  tax  of  1%  upon  the  gross  income 
or  gross  operating  income  of  public  utility  companies  doing  busi- 
ness within  their  territorial  limits.  In  addition  this  act  imposes  a 
state  tax  of  2%  upon  public  utility  companies  doing  business  in 
the  state. 

Chapter  97  exempted  from  the  "Pay-as-you-go"  provisions 
of  the  old  Charter  the  sum  of  $15,000,000.  for  the  reconstruction 
of  the  archaic  Criminal  Courts  Building  and  of  the  Manhattan 
City  Prison.  The  existing  buildings  are  structurally  unsafe  and 
the  facilities  unsanitary  and  outmoded. 

Chapter  569  is  intended  to  help  clear  the  calendars  of  the 
Court  of  Special  Sessions  by  authorizing  the  Chief  Justice  of  that 
Court  to  assign  one  instead  of  three  justices  in  the  trial  of  cases 
involving  the  possession  of  policy  slips.  Passage  of  a  more  com- 
plete bill  for  modernizing  the  administration  of  justice  in  the  In- 
terior Courts  of  Criminal  Jurisdiction  had  been  hoped  for,  but 
this  act  by  leading  the  way  should  do  much  to  dissipate  the  time- 
worn  prejudices  steeped  in  political  tradition  which  have  blocked 
the  path  of  progress  in  the  modernization  of  the  practice,  pro- 
cedure and  administration  in  such  courts. 

Chapter  238  qualifies  for  membership  in  the  New  York  City 
Employees'  Retirement  System  paid  employees  of  the  numerous 
public  authorities  which  have  been  created  in  the  City.  It  also 
makes  a  very  important  amendment  to  the  Retirement  Act  by  de- 
claring that  no  decision  of  the  State  Industrial  Board  shall  be 
binding  on  the  Medical  Board  or  on  the  Board  of  Estimate  and 
Apportionment  in  the  determination  of  eligibility  of  a  claimant 
for  an  accidental  disability  or  an  accidental  death  benefit.  This 
measure  was  made  necessary  by  the  decision  in  the  case  of 
Matter  of  Slattery  v.  Board  of  Estimate  and  Apportionment,  271 
N.  Y.  346  (1936)  that  a  finding  as  to  the  cause  of  death  by  the 
State  Industrial  Board  in  a  workmen's  compensation  proceeding 
is  conclusive  on  the  Board  of  Estimate  and  Apportionment  as 
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head  of  the  Retirement  System.  If  this  amendment  had  not  been 
adopted,  that  decision  would  have  necessitated  a  sharp  upward 
revision  in  the  actuarial  bases  and  rates  and  would  have  proved 
to  be  very  costly  to  the  City. 

Chapters  7,  436,  765  exempt  the  City  of  New  York  from  the 
operation  of  Sections  6  and  8-a  of  the  General  Municipal  Law 
which  were  enacted  primarily  to  preserve  the  financial  integrity 
of  municipalities  other  than  the  City  of  New  York.  By  their 
terms,  these  sections  refer  to  all  municipalities  although  their  pro- 
visions do  not  fit  into  the  governmental  scheme  of  New  York  City 
and  conflict  with  the  provisions  of  the  New  York  Charter  and 
special  provisions  of  law  which  had  been  enacted  to  apply  to  the 
special  conditions  which  occur  in  New  York  City. 

Other  program  bills  enacted  during  this  session  worthy  of 
mention  are : 

Chapters  319,  320:  Amending  the  New  York  City  Tunnel 
Authority  Act  by  (a)  authorizing  a  tunnel  to  cross  the  Borough 
of  Manhattan  to  connect  the  mid-town  tunnels;  (b)  authorizing 
the  construction  of  a  Brooklyn-Richmond  tunnel;  (c)  increasing 
the  maximum  amount  of  bonds  such  authority  may  issue;  and  (d) 
several  indicated  minor  administrative  amendments. 

Chapter  686:  Authorizing  the  construction,  equipment  and 
operation  of  a  subway  spur  into  the  grounds  of  the  World's  Fair. 
The  rate  of  fare  is  limited  to  not  more  than  five  cents. 

Chapter  219:  Making  available  to  the  City  the  franchise  tax 
reports  of  real  estate  corporations.  Such  reports  contain  the 
sworn  statement  of  the  value  of  real  property  by  the  owner  and 
are  of  importance  in  establishing  values  in  condemnation  pro- 
ceedings. 

Mention  may  also  be  made  of  the  bills  which  were  enacted 
inio  law  to  permit  the  Board  of  Education  to  make  five-year  con- 
tracts for  the  transportation  of  physically  handicapped  children 
with  resultant  savings  ( Chapter  111)  and  to  choose  between  tied 
bidders  on  contracts  so  as  to  avoid  the  delay  and  expense  result- 
ing from  re-advertising  (Chapter  385)  ;  to  authorize  the  Board 
of  Transportation  to  sell  property  acquired  for  new  subways  but 
no  longer  needed  for  that  purpose  (Chapter  268)  and  to  conduct 
hearings  of  charges  against  employees  by  one  member  instead  of 
by  the  entire  board  thus  expediting  its  business  (Chapter  485) 
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and  to  defer  payment  under  contracts  to  purchase  transportation 
facilities  so  as  to  avoid  the  same  becoming  a  charge  on  the  debt- 
incurring  power  of  the  City  until  the  time  of  actual  payment 
(Chapter  323)  ;  to  permit  the  use  by  the  Board  of  Aldermen  (and 
hereafter  the  Council)  of  the  mechanical  equipment  of  the 
Finance  Department  for  setting  down  real  estate  valuations  on 
the  assessment  rolls  at  a  considerable  saving  of  money,  time  and 
effort  (Chapter  770),  together  with  several  other  bills  of  lesser 
note  but  having  the  common  purpose  of  increasing  efficiency  and 
making  for  greater  economy. 

The  Governor  vetoed  one  bill  on  the  City's  program  after  an 
agreement  had  been  reached  thereon  by  the  State  Commissioner 
of  Public  Welfare  and  the  City  Comptroller.  The  bill  provided 
for  40%  reimbursement  by  the  State  of  salaries  of  city  employees 
engaged  in  auditing  receipts  and  expenditures  of  relief  moneys. 
Such  reimbursement  will  be  made  through  administrative  treat- 
ment. 

The  administration  was  unable  to  procure  the  passage  of  a 
measure  requiring  civil  service  tests  for  election  inspectors. 

While  it  is  the  primary  function  of  the  Legislative  Division 
to  prepare  and  urge  the  enactment  into  laws  of  the  bills  consti- 
tuting the  legislative  program  of  the  City,  the  duty  of  opposing 
the  advancement  of  many  measures  adverse  to  the  interests  of  the 
City  of  New  York  is  equally  important.  Of  all  bills  introduced 
at  least  half  continue  directly  or  indirectly  to  affect  the  City's  in- 
terests. 

In  accordance  with  the  practice  inaugurated  in  1935,  all  bills 
introduced  were  carefully  examined  as  soon  as  they  were  returned 
from  the  State  Printer.  Measures  found  to  affect  the  City's  in- 
terest were  read  to  ascertain  whether  the  administration  of  any 
agency  of  the  city  or  county  government  was  affected  thereby. 
If  any  such  agency  was  so  affected  that  fact  was  noted  on  the 
margin  of  the  bill  and  the  pertinent  language  underscored.  Suffi- 
cient copies  thus  marked  were  then  promptly  forwarded  to  the 
Mayor.  Any  action  subsequently  taken  by  the  Legislative  Divi- 
sion before  the  Legislature,  the  legislative  committees  or  before 
the  Governor  in  making  known  the  attitude  of  the  City  on  pending 
legislation  was  taken  pursuant  to  the  direct  instruction  of  the 
Mayor. 
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Bills  inimical  to  the  City — the  enactment  of  only  a  few  of 
which  would  prove  very  costly — take  many  forms.  Some  are 
frankly  political.  Some  are  frankly  and  openly  aimed  at  the  City ; 
others  carefully  conceal  their  true  purpose  and  effect,  requiring 
painstaking  examination  of  each  bill  and  taxing  the  interpretive 
ability  and  experience  of  the  City's  legal  representative  at  Albany. 
Such  measures,  especially  if  concealed  in  an  amendment  to  a  gen- 
eral statute,  appear  to  be  innocent  enough  on  casual  examination. 
With  thousands  of  measures  pending  during  a  session  lasting  but 
a  few  months,  and  with  the  greatest  activity  confined  to  the  final 
few  crowded  weeks,  constant  vigilance  is  necessary  to  safeguard 
and  protect  the  interests  of  the  City. 

The  result  of  the  Home  Rule  Amendment  (New  York  State 
Constitution,  Art.  XII)  which  in  1923  delegated  local  legislative 
powers  to  cities  has  in  some  respects  been  disappointing.  The 
annual  number  of  legislative  proposals  continues  to  increase  de- 
spite its  adoption.  Judicial  interpretation  of  that  amendment  and 
of  the  City  Home  Rule  Law  makes  it  doubtful  as  to  whether  cities 
have  gained  the  degree  of  freedom  from  legislative  intrusion  in 
local  affairs  which  was  intended.  A  revision  of  the  constitutional 
amendment  is  indicated  in  the  light  of  experiences  of  cities  since 
1923.  Preparation  should  now  be  made  to  this  end  at  the  1938 
Constitutional  Convention. 

It  is  recommended  that  greater  publicity  on  bills  affecting  the 
City  be  given  to  the  voting  records  of  New  York  City  legislators. 

EXTRAORDINARY  SESSION 

An  extraordinary  session  of  the  Legislature  was  convened 
by  the  Governor  on  December  16th,  1937,  at  the  request  of  the 
Board  of  Statutory  Consolidation.  The  Legislature  was  convened 
for  the  special  purpose  of  enacting  an  administrative  code  for  the 
City  and  another  bill  which  had  for  its  purpose  the  redistribution 
of  provisions  of  law  for  transfer  to  appropriate  consolidated  laws. 
Such  Code  was  prepared  by  the  Board  of  Statutory  Consolidation, 
pursuant  to  Chapter  483,  Laws  1936,  to  set  forth  "the  details  of 
administration  and  which  shall  harmonize  with  the  provisions  of" 
the  New  Charter. 

The  Administrative  Code  was  enacted  as  Chapter  929,  Laws 
1937,  after  a  spirited  session  which  lasted  two  weeks.  The  so- 
called  "omnibus  bill,"  containing  provisions  of  law  recommended 
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for  incorporation  into  appropriate  consolidated  laws,  failed  of 
passage  at  the  Extraordinary  Session  but  will  probably  pass  at 
the  next  regular  session. 

The  Legislative  Division  prepared  and  passed  upon  many  bills 
introduced  in  the  Municipal  Assembly  and  in  the  Board  of  Alder- 
men. Various  departments  and  offices  were  advised  on  legislative 
practice  and  procedure.  The  Division  was  consulted  by  other 
divisions  in  the  office  in  construing  and  interpreting  the  provisions 
of  the  Constitutional  Home  Rule  Amendment,  the  City  Home 
Rule  Law  and  amendments  to  the  latter.  It  cooperated  in  the 
preparation  of  opinions  and  briefs. 

This  Division  maintains  a  service  for  the  dissemination  of 
general  legislative  information  to  agencies  of  the  city  and  county 
governments  and  municipalities  in  and  out  of  this  state.  Depart- 
ments and  offices  are  furnished  with  copies  of  bills,  resolutions  and 
slip  laws  of  the  national,  state  and  local  legislatures.  The  Divi- 
sion is  a  clearing  house  for  legislative  information  as  indicated  by 
the  entries  in  the  Division  register  and  records. 

After  the  end  of  the  Thirty-Day  Period  following  final  ad- 
journment of  the  Legislature  the  Assistant  Corporation  Counsel 
in  Charge  of  the  Legislative  Division  resumed  his  duties  as  Coun- 
sel to  the  Board  of  Statutory  Consolidation  which  is  engaged  in 
completing  the  Administrative  Code  to  harmonize  with  the  pro- 
visions of  the  New  Charter. 

PENALTIES — Charles  C.  Weinstein,  Assistant  in  Charge. 

This  Division  has  been  active  in  preventing  the  encroachment 
and  extension  of  non-conforming  uses,  and  the  introduction  of 
obnoxious  and  illegal  uses  throughout  the  City  of  New  York, 
particularly  in  residential  areas.  As  representative  of  the  five 
Building  Commissioners  and  the  Tenement  House  Commissioner 
it  has  helped  to  eliminate  dangerous,  unsafe  and  unhealthy  con- 
ditions in  the  City's  dwellings.  In  behalf  of  the  Health  Depart- 
ment it  has  established  important  precedents  strengthening  the 
discretionary  power  of  the  Board  of  Health,  and  has  helped  to 
eradicate  many  conditions  which  were  injurious  to  the  health  and 
well-being  of  the  community.  It  has  upheld  the  action  of  Police 
and  License  Commissioners  in  refusing  licenses  to  the  unscrupu- 
lous, the  criminal,  the  unfit  and  the  immoral.  In  its  representation 
of  the  Department  of  Public  Markets,  Weights  and  Measures,  it 
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has  strengthened  the  discretionary  powers  delegated  to  the  Com- 
missioner by  the  Agriculture  and  Markets  Law  and  the  Code  of 
Ordinances.  In  doing  so  it  has  advanced  the  day  of  the  enclosed 
market  with  its  attendant  conversion  of  the  push-cart  peddler  of 
yesterday  into  the  small  merchant  of  tomorrow.  It  has  helped  to 
reduce  the  number  of  push-cart  peddlers  and  has  aided  the  Com- 
missioner of  Public  Markets,  Weights  and  Measures  to  discon- 
tinue outmoded  and  little  used  public  markets  which  the  Board 
of  Aldermen  refused  to  abolish.  The  contention  of  the  Commis- 
sioner of  Public  Markets  in  individual  cases  that  push-carts  crowd 
the  streets,  create  traffic  hazards,  sell  goods  of  doubtful  freshness, 
and  cause  unsanitary  conditions,  has  been  upheld  in  a  number 
of  cases. 

The  following  are  some  of  the  more  important  cases  disposed 
of  by  this  Division  in  1937: 

Board  of  Standards  and  Appeals. — In  the  case  of  City  Mort- 
gage Co.  v.  Murdock,  et  al.,  petitioner  was  denied  the  right  to 
erect  a  gasoline  service  station  adjacent  to  and  facing  upon  the 
new  Brooklyn  Bridge  Plaza.  All  efforts  to  interfere  with  the 
full  enjoyment  of  the  new  Plaza  by  the  public  have  been  frus- 
trated by  constant  vigilance  as  typified  in  this  proceeding. 

The  case  of  Socony  Vacuum  Oil  Co.,  Inc.  and  Sobol  Bros.  v. 
Murdock,  et  al,  Sup.  Ct.  N.  Y.  County,  N.  Y.  L.  J.,  Dec.  11,  1937, 
involved  the  refusal  by  the  Commissioner  of  Buildings  to  grant 
a  permit  to  lower  the  curb  in  front  of  premises  located  in  an 
unrestricted  district,  to  be  used  in  connection  with  a  proposed 
gasoline  service  station.  The  petitioner  argued  that  since  the 
premises  were  located  in  an  unrestricted  district  where  a  gasoline 
service  station  is  permitted,  the  Commissioner  of  Buildings  had 
no  right  to  deny  such  a  permit.  Our  contention  that  it  is  within 
the  discretionary  power  of  the  Commissioner  of  Buildings  to 
deny  a  permit  if  the  lowering  of  the  curb  to  provide  a  carriage- 
way across  the  sidewalk  would  be  hazardous  to  pedestrians  was 
upheld  by  the  Court. 

During  1937  the  bulk  of  unfinished  certiorari  proceedings  to 
review  the  action  of  the  Board  of  Standards  and  Appeals  has  been 
brought  up  to  date. 

Court  of  Domestic  Relations. — In  addition  to  the  regular  as- 
signment of  assistants  to  the  various  Domestic  Relations  Courts 
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throughout  the  City,  an  assistant  was  assigned  to  the  Rules  Com- 
mittee of  the  Domestic  Relations  Court  to  assist  in  preparing 
Rules  and  Regulations  governing  the  procedure  in  that  Court  and 
to  draft  forms  which  will  be  used  in  the  Domestic  Relations  Courts 
in  the  five  boroughs. 

In  Curry  v.  Curry,  275  N.  Y.  Mem.  101,  the  Court  of  Ap- 
peals upheld  the  contention  urged  before  the  Trial  Court  that  Sec- 
tion 137  of  the  Domestic  Relations  Court  Act  is  applicable  to  a 
separation  decree  obtained  prior  to  the  passage  of  that  Act. 

In  Jones  v.  Jones,  the  liability  of  a  stepfather  to  support  his 
wife's  illegitimate  child  was  upheld. 

At  the  request  of  the  Presiding  Justice  of  the  Domestic  Rela- 
tions Court,  a  brief  was  presented  to  him  upholding  the  jurisdic- 
tion of  the  Domestic  Relations  Court  to  entertain  petitions  filed 
by  the  Commissioner  of  Public  Welfare  on  behalf  of  indigent 
husbands  against  their  wives  for  support. 

Health  Department. — People  v.  Interborongh  Rapid  Transit 
Company  and  People  v.  Brooklyn  and  Manhattan  Transit  Com- 
pany. Both  of  these  cases  were  tried  in  the  Municipal  Term,  Man- 
hattan, June  22,  1937.  The  defendants  were  charged  with  per- 
mitting platforms  and  comfort  stations  to  remain  dirty  and  in  an 
unsanitary  condition.  A  trial  of  these  cases  resulted  in  conviction 
which  brought  about  vast  improvements  in  conditions. 

People  v.  Armour  Co.,  Inc.  and  People  v.  Rex  Provision  Co., 
Inc.  Municipal  Term,  Brooklyn,  May  12,  1937.  In  these  two 
cases  the  defendants  were  charged  with  violating  the  Sanitary 
Code  in  that  they  were  deceiving  the  public  in  the  sale  of  frank- 
furters by  artificially  coloring  them.  Although  the  coloring  was 
proved  to  be  harmless  the  defendants  were  convicted.  Our  con- 
tention that  it  was  possible  for  the  coloring  to  conceal  bad  meat 
if  it  were  contained  in  the  frankfurters  was  upheld. 

People  v.  Fleischer,  Municipal  Term,  Brooklyn.  The  de- 
fendant, who  was  an  auctioneer,  was  convicted  of  selling  bad  food 
stuffs  in  violation  of  the  Sanitary  Code.  He  contended  that  he 
was  not  subject  to  the  provisions  of  the  Sanitary  Code  because 
he  did  not  own  the  food  stuffs,  but  was  merely  acting  as  an  auc- 
tioneer for  the  owner.  He  was  found  guilty  and  the  conviction 
was  sustained  by  the  Appellate  Division. 
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Kemiko  Manufacturing  Co.  v.  Department  of  Health,  Sup. 
Ct,  N.  Y.  County,  N.  Y.  L.  J.,  May  3,  1937.  Petitioner  was 
unsuccessful  in  a  motion  to  permit  the  use  of  a  washing  solution 
for  the  washing  of  milk  bottles  and  containers  other  than  the  one 
prescribed  and  required  by  the  Board  of  Health.  A  serious  ques- 
tion was  involved  as  to  the  authority  of  the  Board  of  Health 
to  determine  what  solution  shall  be  used  in  the  washing  of  con- 
tainers. In  successfully  resisting  this  motion,  the  authority  of  the 
Board  of  Health  has  been  sustained. 

Royal  Enterprises  v.  Department  of  Health,  Sup.  Ct.,  N.  Y. 
County,  N.  Y.  L.  J.,  July  22,  1937.  The  Board  of  Health  had 
refused  petitioner  a  license  permitting  him  to  operate  a  milk  dis- 
tributing plant  because  the  persons  in  control  of  the  corporation 
had  been  convicted  of  the  crime  of  conspiracy  in  the  Court  of 
General  Sessions.  It  was  definitely  shown  that  they  were  rack- 
eteers and  were  not  proper  people  to  be  licensed  to  distribute  milk 
in  the  City  of  New  York.  In  successfully  resisting  this  applica- 
tion, the  petitioners  were  removed  as  licensees  of  the  Department 
of  Health. 

Department  of  Hospitals. — Following  an  amendment  to  the 
Greater  New  York  Charter  this  Bureau  prosecuted  actions  insti- 
tuted by  the  Department  of  Hospitals  against  various  private  pro- 
prietary hospitals,  nursing  homes  and  convalescent  homes  operat- 
ing without  licenses  from  the  Department. 

In  the  case  of  People  v.  Michlen,  the  defendant  was  con- 
victed in  the  Court  of  Special  Sessions,  Bronx  County,  April  23, 
1937,  of  operating  a  private  proprietary  hospital  without  a  license. 
The  defendant  was  fined  $500.  and  six  months  in  the  workhouse. 
The  latter  part  of  this  sentence  was  suspended.  As  a  result  of 
this  and  other  similar  convictions  many  of  these  unlicensed  places 
have  been  eliminated  and  others  in  existence  have  applied  for 
licenses. 

License  Department. — Edjomac  Amusement  Corp.  v.  Moss, 
Golden  Eagle  Theatre  Corp.  v.  Moss,  and  others,  Sup.  Ct.,  N.  Y. 
County,  N.  Y.  L.  J.,  May  8,  1937.  Applications  for  orders  re- 
quiring the  Commissioner  to  grant  burlesque  licenses  were  suc- 
cessfully resisted.  Burlesque  throughout  the  City  received  a  se- 
vere setback  when  the  Supreme  Court  upheld  the  action  of  the 
Commissioner  of  Licenses  in  refusing  to  renew  the  licenses  of 
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the  fourteen  theatres  in  the  City  of  New  York  offering  burlesque 
shows.  The  Court  held  that  although  there  was  no  power  to  re- 
voke licenses  unless  there  was  a  conviction  under  the  Penal  Law, 
there  was  power  to  deny  licenses  on  application  therefor  or  to 
refuse  to  renew  licenses  which  have  expired.  Complaints  against 
burlesque  houses  were  widespread  and  came  from  many  civic  and 
religious  organizations,  as  well  as  from  individual  citizens.  The 
Court  held  that  the  Commissioner  of  Licenses  had  the  right  to 
inquire  into  the  character  of  a  theatrical  performance. 

The  operators  of  burlesque  put  more  and  more  filth  into  their 
presentation  and  maintained  a  brazen  and  arrogant  attitude  of 
defiance.  As  a  result  all  burlesque  houses  were  closed  by  police 
action  for  the  first  time  in  the  history  of  burlesque  in  the  City. 

In  the  case  of  People  v.  Kravits,  the  defendant  was  convicted 
by  the  Court  of  Special  Sessions,  Kings  County,  Nov.  4,  1937,  for 
operating  an  employment  agency  without  a  license.  Investigation 
had  shown  that  she  had  systematically  brought  into  this  City  col- 
ored girls  from  the  South  and  placed  them  in  homes  as  domestics. 
Many  of  these  girls  later  became  public  charges  and  the  City  had 
to  care  for  them,  and  in  some  instances  send  them  home.  The  de- 
fendant was  fined  the  sum  of  $250.  and  committed  to  the  work- 
house for  30  days.  It  is  hoped  that  this  conviction  will  result  in 
the  elimination  of  many  of  the  unlicensed  employment  agencies. 

Peris  v.  Moss,  Sup.  Ct.,  N.  Y.  County,  N.  Y.  L.  J.,  Nov.  3, 
1937.  The  Commissioner  of  Licenses  refused  to  grant  a  pool 
room  license  to  petitioner  because  he  had  previously  managed  and 
controlled  a  political  club  where  a  number  of  arrests  had  taken 
place.  In  successfully  resisting  this  application  the  Commis- 
sioner's authority  to  inquire  into  collateral  matters  affecting  the 
character  and  anticipated  conduct  of  licenses  was  further  sustained 
and  upheld. 

Department  of  Public  Markets,  Weights  and  Measures. — 
People  v.  Herbert,  Magistrate's  Court,  N.  Y.  County,  2nd  Dis- 
trict, Feb.  8,  1937.  The  defendant  was  sentenced  to  the  work- 
house after  a  conviction  on  the  charge  of  disorderly  conduct.  He 
was  accused  of  using  abusive  language  and  causing  a  disturbance 
in  the  West  Washington  Market.  The  defendant  refused  to  keep 
out  of  the  market  in  open  defiance  of  an  order  of  the  Commis- 
sioner of  Markets.    This  conviction  has  been  a  salutary  lesson 
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and  has  upheld  the  Commissioner  in  his  determination  to  keep  the 
public  markets  free  of  chiselers  and  food  racketeers.  Leave  to 
appeal  to  Court  of  Appeals  was  denied  Feb.  8,  1937. 

Dinkels  v.  Morgan,  Sup.  Ct.,  Kings  County,  N.  Y.  L.  J., 
Feb.  27,  1937.  The  petitioner  had  a  license  to  operate  a  push- 
cart in  Delmonico  Place  Market  in  Brooklyn.  The  Commissioner 
of  Markets  refused  to  renew  the  license  because  her  husband  had 
previously  been  granted  a  similar  permit.  The  contention  of  the 
Commissioner  that  a  restriction  of  the  number  of  licenses  is  nec- 
essary and  that  he  had  a  right  to  limit  a  family  to  one  permit  was 
upheld  in  the  Supreme  Court  and  in  the  Appellate  Division. 

Goodman  v.  Morgan,  Mogelefsky  v.  Morgan,  Sup.  Ct., 
Bronx  County,  N.  Y.  L.  J.,  Jan.  15,  1937.  The  Livonia  Avenue 
Market  in  which  there  were  only  11  push-carts  left,  and  which 
required  an  $1800  a  year  supervisor  was  discontinued  by  the 
Commissioner  of  Public  Markets  by  the  revocation  of  existing 
licenses  in  that  market.  The  contention  of  the  petitioners  in  man- 
damus proceedings  to  reinstate  these  licenses  on  the  ground  that 
the  Board  of  Aldermen  only  had  the  power  to  abolish  existing 
markets,  was  overruled  in  the  Supreme  Court.  The  decisions 
were  affirmed  by  the  Appellate  Division. 

Tucker  v.  Morgan,  Sup.  Ct.,  Bronx  County,  N.  Y.  L.  J., 
Jan.  15,  1937.  The  petitioner  was  a  licensee  of  a  stall  in  the 
Bronx  Terminal  Market.  Instead  of  confining  himself  to  his 
place  of  business,  he  peddled  his  wares  throughout  the  market. 
This  was  contrary  to  the  Rules  and  Regulations  promulgated  by 
the  Commissioner  of  Markets.  After  ignoring  repeated  warnings 
to  desist  the  petitioner's  license  was  revoked.  The  mandamus 
to  compel  the  Commissioner  to  reinstate  the  license  was  denied. 

People  v.  Serota;  People  v.  Hirschkowitz.  Magistrate's 
Court,  Manhattan,  3rd  District,  March  17,  1937.  The  defendants 
were  convicted  for  maintaining  stoop-line  stands  for  the  sale  of 
drygoods  and  similar  commodities  in  market  areas.  They  con- 
tended that  they  did  not  come  within  the  penalty  provisions  of 
Section  230,  Chapter  14  of  the  Code  of  Ordinances.  These  con- 
victions have  upheld  the  policy  of  confining  the  City  markets  to 
the  sale  of  food  stuffs. 

People  v.  Citron,  Municipal  Term,  N.  Y.  County,  1st  Dis- 
trict, April  8,  1937.  The  defendant,  a  coal  truck  driver  for  the 
Feuerstein  Fuel  Service  Co.,  Inc.,  was  convicted  of  a  shortage 
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of  8,600  lbs.  in  deliveries  of  20,000  lbs.  of  coal  to  a  midtown 
hotel.  The  contention  of  the  defendant  that  he  could  make  up 
the  shortage  by  a  subsequent  delivery,  proof  of  which  was  sub- 
mitted, was  nullified  by  the  conviction.  This  conviction  has  had 
a  very  salutary  effect  in  eliminating  frauds  in  the  sale  of  coal. 

Newark  Live  Poultry  Co.  v.  Morgan,  U.  S.  Dist.  Ct.,  South- 
ern District,  July  13,  1937.  The  petitioners  instituted  an  injunc- 
tion proceeding  against  the  Commissioner  of  Public  Markets, 
Weights  and  Measures  in  the  Federal  Court,  Southern  District, 
claiming  that  a  rule  promulgated  by  him  requiring  the  inspection 
of  all  live  poultry  at  points  of  entrance  into  the  City,  was  in  vio- 
lation of  the  United  States  Constitution  in  that  it  interfered  with 
Interstate  Commerce.  The  application  for  a  temporary  injunction 
was  denied. 

Hladee  v.  Morgan,  Sup.  Ct.,  N.  Y.  County,  N.  Y.  L.  J.,  June 
16,  1937.  The  Commissioner  of  Public  Markets,  Weights  and 
Measures  ordered  that  the  sale  of  frankfurters  be  prohibited  from 
stands  in  open-air  markets.  Petitioner  sought  an  order  requiring 
the  reinstatement  of  her  license  which  had  as  a  result  of  this  order 
been  revoked.  After  trial,  a  judgment  was  rendered  in  favor  of 
defendant  upholding  the  right  of  the  Commissioner  of  Markets 
to  determine  what  commodities  could  or  could  not  be  sold  in  the 
markets  of  this  City. 

Smith  v.  Morgan  (Sup.  Ct.,  N.  Y.  County.,  N.  Y.  L.  J., 
Dec.  10,  1937).  The  Commissioner  of  Public  Markets  was  noti- 
fied by  the  Port  of  New  York  Authority,  that  the  Lincoln  Tunnel 
would  be  opened  on  December  22,  1937.  This  tunnel,  running 
west  from  39th  Street  under  the  Hudson  River  to  Weehawken. 
New  Jersey,  cost  approximately  $45,000,000.00  to  date.  Follow- 
ing this  notification  all  permittees  in  the  Ninth  Avenue  Market, 
which  runs  from  West  37th  Street  to  West  42nd  Street  on  Ninth 
Avenue,  were  ordered  to  remove  their  pushcarts  from  their  pres- 
ent sites  on  or  before  December  1,  1937. 

Petitioners  and  other  permittees  of  this  market  brought  this 
proceeding,  asking  that  the  Commissioner  of  Public  Markets  be 
directed  to  revoke  his  order  and  pending  the  action  of  the  Court 
to  restrain  him  from  interfering  with  the  conduct  of  petitioners' 
businesses.  In  denying  petitioners'  application,  the  Court  upheld 
the  exercise  of  discretion  vested  in  the  Commissioner  to  act  when 
it  was  necessary  to  protect  the  public  safety,  health  and  welfare. 
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Police  Department. — Pursuant  to  Chapter  27-a  of  the  Code  of 
Ordinances  the  Police  Department  is  charged  with  the  enforcement 
and  administration  of  the  newly  enacted  taxicab  code.  Various  sec- 
tions of  the  code  were  attacked  and  the  constitutionality  thereof 
contested.  These  motions  were  successfully  resisted  and  the  juris- 
diction of  the  Police  Department  was  defined  as  a  result  of  the 
work  of  this  Division  in  Rudack  v.  Valentine,  Sup.  Ct.,  N.  Y. 
County,  N.  Y.  L.  J.,  May  11,  1937;  Gunn  v.  Valentine,  Sup.  Ct., 
N.  Y.  County,  N.  Y.  L.  J.,  May  11,  1937. 

Policemen  accused  of  being  linked  with  an  attorney  against 
whom  disbarment  proceedings  are  pending,  and  to  whom  they 
are  charged  with  recommending  civil  and  criminal  cases,  in  some 
of  which  they  were  the  arresting  officers,  are  being  prosecuted 
before  the  Trial  Commissioner  of  the  Police  Department.  These 
prosecutions  disclose  the  tie-up  between  a  few  unscrupulous  po- 
licemen and  an  unethical  attorney.  It  is  expected  that  the  result 
of  these  prosecutions  will  be  to  strengthen  the  administration  of 
criminal  justice  and  serve  as  a  deterrent  to  perjurious  testimony 
by  policemen  and  subornation  of  perjury. 

Tenement  House  Department. — Many  defendants  were 
brought  into  Municipal  Term  Court  and  there  charged  with  main- 
taining businesses  in  residential  districts  after  having  been  ordered 
to  vacate  their  premises.  Many  convictions  resulted  and  fines 
were  imposed.  As  a  result  it  is  reported  that  non-conforming 
uses  have  been  materially  reduced  in  the  affected  areas. 

Miscellaneous. — People  v.  Mace  Service  Stations,  Inc., 
Municipal  Term,  Bronx.  The  defendant  was  convicted  for  park- 
ing motor  vehicles  in  a  business  district  in  violation  of  the  Build- 
ing Zone  Resolution.  He  contended  that  he  was  not  parking 
motor  vehicles  but  was  conducting  a  licensed  second-hand  auto- 
mobile salesroom,  which  is  a  permitted  use  in  a  business  district. 
Our  contention  that  the  sale  of  used  cars  was  a  screen  for  ille- 
gal parking  was  upheld  by  the  Court. 

We  have  prosecuted  many  defendants  in  the  Magistrates' 
Courts  and  the  Court  of  Special  Sessions  for  permitting  the  park- 
ing and  storage  of  motor  vehicles  in  violation  of  the  Building  Zone 
Resolution.  The  prosecutions  and  convictions  in  these  cases  have 
substantially  reduced  such  violations. 
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REAL  ESTATE — Anson  Getman,  Assistant  in  Charge. 

William  S.  Gaud,  Jr.,  Assistant  in  Charge  of 
Litigation. 

The  outstanding  achievement  of  the  Real  Estate  Division 
during  the  year  1937  was  the  number  of  final  decrees  completed, 
thereby  greatly  reducing  the  number  of  pending  proceedings, 
especially  in  the  Street  Opening  Bureau.  As  a  result,  interest 
accumulations  have  been  correspondingly  reduced. 

During  the  past  year,  title  examination  work  has  been  run- 
ning on  a  current  basis  so  far  as  street  opening  proceedings  are 
concerned.  Trials  and  decrees  have  not  been  delayed  because  of 
lack  of  title  reports.  This  has  been  made  possible  by  reason  of 
the  emergency  force  of  title  examiners. 

The  number  of  title  examiners  to  carry  on  the  work  of  ex- 
amining titles  other  than  in  street  opening  proceedings  is  insuffi- 
cient. Provision  should  be  made  for  45  additional  title  examiners 
to  be  paid  from  other  than  street  opening  funds. 

The  emergency  force  of  title  examiners  and  computers  in 
the  Street  Opening  Bureau  should  be  continued  until  July  1,  1938. 
There  are  still  196  street  opening  proceedings  pending  which 
ultimately  means  the  preparation  of  196  final  decrees.  This 
accumulation  should  be  reduced  so  that  not  more  than  100  pro- 
ceedings are  pending  at  the  same  time.  That  would  represent 
about  one  year's  work.  Thereafter,  final  decrees  could  be  com- 
pleted in  about  one  year  after  the  authorization  of  the  proceed- 
ings. That  would  mean  that  we  would  be  running  on  a  current 
basis  with  respect  to  all  of  the  activities  in  street  opening  pro- 
ceedings, thereby  reducing  the  interest  charges  to  a  minimum. 

Of  these  196  proceedings,  36  require  further  action  by  the 
Board  of  Estimate  and  Apportionment. 

Title  Bureau 

From  January  1,  1937  to  December  31,  1937,  title  examina- 
tions have  been  made  as  follows : 
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Street  Opening  Proceedings 


Fee  ownership 

Easements   

Sales  Data   

Total   


7,296  parcels 
3,001  parcels 
2,725  parcels 


13,022  parcels 


Condemnation  Proceedings 

Fee  ownership    1,560  parcels 

Easements    1,006  parcels 

Sales  Data    3,752  parcels 


Total    6,318  parcels 

Unknown  Owner  Proceedings    811 

Titles  read  and  approved  for  Tenement  House 

Department  (Demolitions)    430 

Titles  examined  and  reported  to  Tenement  House 
Department  (Prior  Liens,  Ch.  353,  Laws  of 
1937)    140 


Computers'  Bureau 

From  January  1,  1937  to  December  31,  1937,  decrees  in 
street  opening  proceedings  were  completed  as  follows : 

100  tentative    decrees    involving  13,612 

parcels;  awards    $25,619,897 


100  final  decrees  involving  7,556  parcels    .  32,509,966 
58  final  decrees  have  been  completed  in 
proceedings  pending  in  the  Condemna- 
tion Bureau  involving  awards  of    12,658,743 

Total  final  decrees   $45,168,709 

This  greatly  exceeds  any  previous  year's  work,  especially  in 
view  of  the  lower  real  property  valuations  and  the  relatively 
smaller  awards. 
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Four  Years'  Work 

Since  January  1,  1934,  417  final  decrees  have  been  filed  in 
both  street  opening  and  condemnation  proceedings  tried  before 
and  after  that  date,  involving  awards  aggregating  $102,857,764. 

Since  January  1,  1934,  316  street  opening  and  condemna- 
tion proceedings  have  been  tried,  in  which  the  awards  amounted 
to    $77,658,749 

These  awards  were  about  17%  over  the  City's  appraisal  as 
contrasted  with  awards  of  about  50%  over  the  City's  appraisal 
made  prior  to  1934. 

Prior  to  1934,  an  average  of  five  years  elapsed  between  the 
time  when  a  proceeding  was  authorized  and  the  time  when  the 
final  decree  was  filed.  This  resulted  in  an  interest  accumulation 
of  approximately  30%  in  cases  where  title  had  vested.  Awards 
for  the  vested  parcels  aggregated  about  $10,000,000  a  year. 

On  July  1,  1935,  211  street  opening  proceedings  were  pend- 
ing in  which  28  different  judges  had  taken  jurisdiction. 

On  December  31,  1937,  the  number  of  pending  proceedings 
in  which  judges  had  taken  jurisdiction,  had  been  reduced  to  94 
and  the  number  of  different  judges  had  been  reduced  to  10.  Two 
of  these  judges  had  taken  jurisdiction  of  83  of  these  94  proceed- 
ings, leaving  only  11  proceedings  in  which  8  other  judges  had 
taken  jurisdiction.  Trials  and  decisions  have  been  greatly  ex- 
pedited. 

This  changed  and  improved  condition  resulted  from  the  crea- 
tion and  establishment  of  the  two  Condemnation  Parts  of  the 
Supreme  Court,  each  presided  over  by  a  specially  designated 
Justice. 

Since  January  1,  1934,  fee  and  easement  searches  and  sales 
data  reports  have  been  made  covering  56,000  parcels  of  land. 

Trials 

On  January  1,  1934,  a  large  number  of  the  then  pending  pro- 
ceedings awaited  trial.  On  December  31,  1937,  all  proceedings 
which  had  reached  the  trial  stage,  with  the  exception  of  one,  had 
been  tried. 
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Appeals 

On  January  1,  1934,  the  City  was  appellant  in  a  large  per- 
centage of  the  100  appeals  then  pending.  Most  satisfactory 
progress  has  been  made  in  the  disposition  of  these  appeals.  Con- 
ditions have  changed  since  that  time  so  that  at  present  the  City 
is  appellant  in  only  a  small  percentage  of  the  pending  appeals. 

At  the  present  time  there  are  pending : 

12  appeals  in  which  the  City  is  appellant. 
108  appeals  in  which  the  claimants  are  appellants.    In  10 
of  these  the  City  is  interested  only  as  a  stake-holder. 

Fixtures 

In  1934,  the  idea  seemed  to  he  prevalent  that  the  City  was 
liable  for  fixtures  in  buildings  taken  by  the  City  in  condemnation 
proceedings,  even  though  owned  by  tenants  and  of  the  nature  of 
personalty.  Large  awards  were  being  made  for  such  fixtures. 
Some  of  them  were  sold  by  the  City  and  bought  by  or  on  behalf 
of  claimants  for  nominal  amounts,  so  that  claimants  had  the  fix- 
tures as  well  as  the  awards  made  for  them. 

This  practice  has  been  corrected  as  the  result  of  appeals  taken 
by  the  City  from  such  awards.  The  Appellate  Courts,  following 
the  contentions  of  the  City,  have  applied  the  principle  applicable 
as  between  vendor  and  vendee — grantor  and  grantee — and  have 
held  that  the  City  is  not  liable  for  movable  fixtures  owned  by  a 
tenant.  This  has  resulted  in  a  large  saving  to  the  City  and  to 
those  assessed  for  benefits. 

Records  and  Maps 

Valuable  and  useful  records  and  maps  were  piled  high  and 
scattered  about  the  floor  and  on  inflammable  wooden  shelves.  They 
were  covered  with  dirt  and  dust  and  it  was  oftentimes  impossible 
to  locate  a  desired  record  or  map. 

A  modern  steel  filing  system  has  been  installed,  thereby  sav- 
ing much  space.  Records  and  maps  have  been  cleaned  and  safe- 
guarded from  fire  and  are  being  filed  and  indexed  for  ready  ref- 
erence. 
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Recommendations 

The  emergency  force  of  title  examiners  (95  in  1936  reduced 
to  55  in  1937)  and  computers  should  be  continued  until  the  work 
of  preparing  final  decrees  in  street  opening  proceedings  has  pro- 
gressed to  a  point  where  not  more  than  100  proceedings  are 
pending. 

Provision  should  be  made  for  25  additional  title  examiners, 
2  typewriting  copyists  and  2  clerks  to  be  paid  from  other  than 
street  opening  funds.  This  is  absolutely  necessary  if  we  are  to 
keep  pace  with  the  large  amount  of  miscellaneous  title  examina- 
tion work. 

There  is  now  pending  before  the  Board  of  Estimate  and  Ap- 
portionment an  application  for  20  title  examiners  to  examine  titles 
for  the  purpose  of  making  much  needed  progress  in  the  fore- 
closure of  tax  liens.  This  application  should  be  urged.  These 
title  examiners  should  also  be  paid  from  other  than  street  open- 
ing funds. 

TAXES — Oscar  S.  Cox,  Assistant  in  Charge. 

Despite  the  heavy  increase  in  the  work  handled  by  the  tax 
division,  this  is  the  first  time  in  many  years  that  approximately 
as  many  proceedings  have  been  disposed  of  as  were  instituted  in 
a  given  year.  Without  a  material  increase  in  the  number  of  as- 
sistants, the  division  now  handles  all  of  the  legal  phases  of  the 
real  property  utility  assessments  as  well  as  the  emergency  sales, 
utility,  business  and  personal  property  taxes.  Formerly  the  divi- 
sion only  handled  the  legal  aspects  of  real  property  taxes,  water 
charges,  assessment  and  tax  liens. 

This  year  more  than  4,600  certiorari  proceedings  to  review 
real  property  assessments  have  either  been  settled  or  tried — the 
largest  number  of  dispositions  in  the  history  of  the  Law  Depart- 
ment. It  is  more  than  thirty-two  times  the  number  of  certiorari 
proceedings  which  were  disposed  of  in  1929.  More  than  nine 
times  as  many  proceedings  were  disposed  of  this  year  as  the 
average  number  per  year  from  1929  through  1933. 
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For  convenience  the  comparative  table  shown  on  page  7  of 
this  report  is  repeated  here: 


Reductions 

Percentage  of 

Proceedings 

Assessed 

in 

Reduction  in 

Year 

Disposed  of 

Valuation 

Assessments 

Assessments 

1930 

257 

$250,510,000 

$20,144,876 

8.04% 

1931 

460 

576,875,039 

64,273,082 

11.14% 

1932 

717 

713,662,550 

26,146,374 

3.66% 

1933 

931 

1,047,336,400 

75,215,891 

7.18% 

Total 

2,365 

$2  588  381  989 

$185  780  2?3 

Average  per 

year  1930-1933  591 

$647,095,997 

$46,445,055 

7.17% 

1934 

1,523 

1,430,493,220 

91,920,648 

6.42% 

1935 

2,046 

1,460,772,335 

34,030,510 

2.33% 

1936 

3,520 

2,317,160,580 

20,068,641 

.86% 

1937 

4,609 

3,095,442,663 

61,475,000 

1.98% 

Total 

11,698 

$8,303,868,798 

$207,494,799 

Average  per 

year  1934-1937  2,924 

$2,075,967,199 

$51,873,699 

2.50% 

In  addition  to  a  marked  increase  in  the  number  of  proceedings 
disposed  of,  the  dispositions  have  resulted  in  marked  proportion- 
ate dollar  savings.  Although  nearly  five  times  as  many  proceed- 
ings were  disposed  of  for  the  four  years  from  1934  through  1937 
as  for  the  four  years  from  1930  through  1933,  the  City  only  granted 
about  the  same  dollar  refunds.  On  a  comparative  basis,  about 
twenty  million  dollars  has  been  saved  during  the  last  four  years 
for  the  taxpayers  as  a  whole  by  keeping  the  tax  rate  down  as  a 
result  of  lesser  refunds. 


The  following  table  gives  a  comparative  summary  of  the  dollar 
reductions  per  proceeding  during  the  last  nine  years : 


Reduction  in 

Reduction  in 

Proceedings 

Taxes  at  Average 

Dollars  per 

Year 

Disposed  of 

Rate  of  $2.60 

Proceeding 

1929 

142 

$222,513.20 

$1,567. 

1930 

257 

523,766.78 

2.038. 

1931 

460 

1,671,100.13 

3,632.83 

1932 

717 

679,805.72 

948. 

1933 

931 

1,955,613.17 

2.100. 

Total 

2,507 

$5,052,799.00 

Average  per  year 

1929-1933 

501 

$1,010,560.00 

$2,017.10 

1934 

1,523 

$2,389,936.85 

$1,569. 

1935 

2,046 

884,793.26 

432. 

1936 

3,520 

521,784.67 

148. 

1937 

4,609 

1,598,350.00 

347. 

Total 

11,698 

$5,394,864.78 

Average  per  year 

$1,348,716.20 

1934-1937 

2,924 

$461.25 
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The  Pending  Certiorari  Proceedings 

This  administration  inherited  25,000  certiorari  proceedings. 
From  1929  through  1936  many  more  proceedings  were  instituted 
than  were  terminated  in  a  given  year.  In  the  five  years  from  1929 
through  1933,  the  City  disposed  of  approximately  one-eighth  of 
the  proceedings  which  were  instituted.  As  a  result,  there  is  now 
a  backlog  of  pending  proceedings.  At  the  present  increasing  ratio 
of  dispositions  to  proceedings  started,  the  trend  is  being  reversed. 

The  following  is  a  comparative  tabulation  of  the  proceedings 
commenced  and  disposed  of  in  the  last  nine  years : 


Proceedings  Proceedings 

Year  Instituted  Disposed  of 

1929  531  142 

1930  873  257 

1931  2,199  460 

1932  6,159  717 

1933  10.599  931 


Total  20,361  2,507 

Average  per  year 

1929-1933  4,072  501 

1934  8,173  1,523 

1935  7,299  2,046 

1936  6,157  .  —  3,520 

1937  4,911  -  6^5/0  4,609  - 


Total  26,540  11,698 

_  Average  per  year 

1934-1937  6,635  2,925 


For  the  18-month  tax  period  from  January  1,  1938  to  July 
1,  1939  there  will  probably  be  about  5,000  writs  instituted.  For 
this  same  period  we  may  also  expect  the  disposition  of  at  least 
6,000  writs  with  the  present  personnel  of  the  division.  It  is  hoped 
that  additional  personnel  will  be  allocated  to  the  tax  division  so 
that  during  the  next  four  years  the  enormous  backlog  of  pending 
proceedings  is  cleaned  up,  thus  putting  tax  litigation  upon  a  cur- 
rent basis.  From  the  standpoint  both  of  the  City  and  the  taxpayers 
who  have  legitimate  claims,  more  practical  justice  can  be  admin- 
istered when  the  work  is  on  a  current  basis.  At  the  present  time 
so  many  of  the  proceedings  are  on  a  solicited  and  contingent  fee 
basis  involving  taxpayers  with  no  real  interest  that  it  is  difficult 
for  the  taxpayer  who  has  a  legitimate  case  and  a  real  interest  in  it 
to  either  settle  or  try  the  case  as  promptly  as  it  should  be.  The 
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Tax,  Finance  and  Law  Departments  have  cooperated  to  give  as 
much  and  as  swift  relief  by  settlement  as  possible.  With  the  con- 
tinuation of  this  cooperation  the  City  is  now  in  a  better  position 
to  give  prompt  relief  where  it  is  warranted  and  this  will  doubtless 
be  more  evident  as  the  number  of  pending  proceedings  is  reduced. 

Trial  of  Certiorari  Proceedings 

To  more  effectively  handle  the  pending  certiorari  proceedings 
in  the  interests  both  of  the  City  and  taxpayers  the  present  method 
of  trials  will  doubtless  have  to  be  corrected.  At  the  present  time 
most  of  the  certiorari  trials  are  had  before  unofficial  referees. 
The  New  York  County  rule  is  that  in  cases  where  the  claimed 
reduction  is  in  excess  of  $50,000  the  court  will  send  the  proceed- 
ing to  an  unofficial  referee  for  trial ;  and  where  the  claimed  reduc- 
tion is  less  than  $50,000,  the  proceeding  is  sent  to  an  official 
referee.  In  Kings  County  the  proceedings  are  sent  to  official  ref- 
erees. In  other  counties  the  proceedings  are  tried  by  judges.  As 
a  practical  matter  more  than  95%  of  the  proceedings  are  tried 
by  unofficial  referees  at  the  present  time. 

The  unofficial  referee  trials  have  been  unsatisfactory  to  the 
taxpayers,  the  Courts  and  the  City.  Of  the  539  proceedings 
which  have  been  sent  out  to  more  than  50  referees  since  February 
9,  1937,  only  13  trials  have  been  had.  In  these  13  trials  28  writs 
were  in  issue.  In  some  of  the  trials  three  or  more  proceedings 
were  involved  so  that  actually  they  can  be  considered  as  one  trial. 
Of  these  same  539  proceedings  116  have  been  settled  by  the  Tri- 
Departmental  Board.  The  remaining  proceedings — 395 — have 
had  no  substantial  action  taken  on  them  by  the  taxpayers'  attor- 
neys. In  many  of  the  cases  the  orders  of  reference  have  not  even 
been  served  on  the  referee  and  the  Corporation  Counsel;  and  in 
many  others  no  date  has  been  set  for  a  hearing  by  the  taxpayers' 
attorneys. 

This  experience  with  the  unofficial  referee  idea  again  proves 
the  point  which  the  Law  Department  has  consistently  urged,  that 
trials  are  not  wanted  in  most  certiorari  proceedings.  In  the  main 
they  are  on  a  contingent  fee  basis  and  the  client  has  no  knowledge 
of  what  is  happening.  Because  of  the  risks  involved  in  litigation 
with  no  agreement  on  the  part  of  the  taxpayer  to  pay  experts'  fees, 
costs  and  disbursements,  the  contingent  fee  attorneys  are  not  in 
the  least  desirous  of  trying  the  proceedings.    Their  one  hope  is 
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that  by  getting  them  on  the  calendar  and  assigned  to  a  referee 
they  can  force  the  City  into  a  settlement  based  on  the  nuisance 
value  of  the  case.  This  situation  unquestionably  delays  disposi- 
tion of  the  small  minority  of  meritorious  cases  which  are  repre- 
sented on  a  non-contingent  fee  basis. 

To  repeat  again  what  we  have  so  often  and  so  long  urged, 
what  is  primarily  needed  to  meet  the  tax  certiorari  situation  is  a 
centralization,  not  a  spreading  of  the  control  over  the  proceedings. 
A  single  part  of  the  court  or  a  single  judge  continuously  in  charge 
of  the  calendar,  without  trying  many  of  the  proceedings  himself, 
could  quickly  weed  out  the  proceedings  which  taxpayers  do  not 
desire  to  try.  In  fact,  such  a  judge,  with  the  assistance  of  not 
more  than  one  other  judge  or  official  referee,  could  easily  try  every 
proceeding  in  which  the  petitioner  honestly  seeks  a  trial. 

By  its  decentralization  in  the  hands  of  fifty  or  more  unofficial 
referees  it  has  intensified  rather  than  diminished  the  existing  evils. 
Every  unofficial  referee  treats  each  proceeding  as  an  individual 
instance  without  an  understanding  of  the  problem  as  a  whole.  The 
benefits  of  an  intelligent  and  vigorously  regulated  calendar  are 
impossible  of  achievement  under  the  present  plan.  If  a  judge  has 
continuous  control  over  the  calendar,  the  non-meritorious  cases 
which  clog  it  could  be  dismissed  after  several  reasonable  adjourn- 
ments and  when  it  becomes  clear  to  the  judge  that  there  is  no 
intention  on  the  part  of  the  attorneys  to  try  them.  The  City  is 
ready,  willing  and  able  to  try  all  cases  which  are  honestly  on  the 
calendar  for  trial  without  requesting  adjournments  if  the  cases  are 
tried  in  the  central  part.  Even  with  the  present  decentralized  sys- 
tem the  City  has  been  ready,  willing  and  able  to  try  the  cases  before 
the  unofficial  referees,  but  the  reason  they  are  not  tried  is  because 
the  taxpayers'  attorneys  do  not  wish  to  try  them. 

We  are  convinced  the  best  practical  procedure  for  handling 
the  trial  of  certiorari  proceedings  would  be  to  re-establish  the 
Special  Term  part  for  the  trial  of  these  cases  as  was  the  case 
some  twenty-five  years  ago. 

The  trial  history  of  certiorari  proceedings  during  the  last  nine 
years  indicates  quite  clearly  that  only  a  very  few  judges  are  re- 
quired to  readily  and  intelligently  dispose  of  all  certiorari  proceed- 
ings really  seeking  trial.  This  year,  for  example,  159  proceedings 
were  tried.    Practically,  they  constituted  only  79  actual  trials  be- 
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cause  in  some  instances  two  or  more  proceedings  affecting  the 
same  piece  of  property  for  different  years  were  tried  together. 
They  are  the  largest  number  of  trials  of  certiorari  proceedings  in 
the  history  of  the  Law  Department.  Most  of  them  were  had  be- 
fore judges  and  official  referees  in  cases  which  have  been  sent  out 
for  trial  before  the  unofficial  referee  plan  was  establishd.  In  the 
years  from  1929  through  1933,  an  average  of  7  certiorari  trials 
per  year  were  had.  In  the  years  from  1934  through  1936  an 
average  of  37  certiorari  trials  per  year  were  completed.  It  can 
reasonably  be  said  that  there  are  not  more  than  one  hundred  cer- 
tiorari proceedings  genuinely  seeking  trial  in  any  given  year. 
From  the  standpoint  of  the  courts,  this  presents  a  problem  quite 
different  in  magnitude  from  the  one  that  has  been  made  to  appear 
to  be  the  case  in  connection  with  the  certiorari  proceedings.  With 
a  centralized  calendar  control  and  a  special  part  to  try  these  cases 
the  time  required  by  the  courts  to  dispose  of  them  will  not  be  by 
any  means  out  of  proportion. 

Some  of  the  Leading  Tax  Decisions 

The  Tax  Division  handles  a  great  volume  of  litigation  in  con- 
nection with  tax  liens,  water  charges,  the  emergency  taxes  and  the 
federal  taxation  of  city  employees.  Many  of  the  cases  present 
routine  problems.  The  following  are  some  of  those  of  more  gen- 
eral interest : 

(a)  The  federal  taxation  of  city  ^employees. 

After  adverse  decisions  from  the  Board  of  Tax  Appeals  and 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit  the  City  suc- 
cessfully sustained  its  claim  in  the  United  States  Supreme  Court 
that  the  Chief  Engineer  of  the  New  York  City  water  supply  system 
was  exempt  from  federal  taxation.  Brush  v.  Commissioner,  300 
U.  S.  352.  The  decision  of  the  court  disposed  of  conflicts  in  the  deci- 
sions of  several  of  the  Circuit  Courts  of  Appeals  on  similar  ques- 
tions. In  all  probability  this  will  be  an  historic  decision  because  the 
dissent  of  Justices  Roberts  and  Brandeis  and  the  separate  concur- 
rence of  Justices  Stone  and  Cardozo  indicate  the  possible  qualifica- 
tion of  the  doctrine  formulated  in  McCulloch  v.  Maryland,  and 
plant  the  seed  for  a  marked  limitation  of  the  doctrine  of  the  im- 
munity of  state  and  municipal  employees  and  departments  from 
federal  taxation  and  the  immunity  of  federal  agencies  from  state 


taxation.  The  gradual  trend  will  probably  be  that  general,  uni- 
form and  non-discriminatory  taxes  which  fall  on  governmental 
employees  and  agencies  as  well  as  others  will  be  held  valid  by  the 
United  States  Supreme  Court.  In  this  way  the  court  may  well 
accomplish  by  decisions  what  has  been  advocated  by  constitutional 
amendment.  Only  recently  in  the  case  of  James  v.  Dravo  Con- 
tracting Company  (decided  December  6,  1937),  the  United  States 
Supreme  Court  in  a  5-to-4  decision  commenced  to  execute  the 
change  indicated  in  the  dissent  and  special  concurrence  in  the 
Brush  case  by  holding  that  a  contractor  constructing  dams  under 
contracts  with  the  federal  government  was  not  constitutionally 
immune  from  a  West  Virginia  privilege  tax. 

(b)  Interstate  commerce — tax  cases.  In  Matter  of  National 
Cash  Register  Co.  Inc.  v.  Taylor,  252  App.  Div.  90,  affirmed  276 
N.  Y.  208;  in  Matter  of  West  Publishing  Co.  v.  Taylor,  251  App. 
Div.  883,  affirmed  276  N.  Y.  65 ;  memo  (November  23,  1937),  the 
Court  of  Appeals  invalidated  the  Comptroller's  assessment  of  the 
emergency  sales  tax  upon  purchases  from  out  of  state  firms,  where 
the  merchandise  was  solicited  and  ordered  in  the  City  of  New 
York  but  the  order  was  accepted  at  the  home  office  of  the  seller. 
Delivery  of  the  goods  was  made  from  a  plant  out  of  the  state  to 
the  purchaser  within  the  city.  The  City  contended  that  a  non- 
discriminatory consumers'  tax — such  as  the  sales  tax — had  never 
been  invalidated  by  the  Supreme  Court  and  should  affirmatively  be 
validated.  The  Court  of  Appeals  decided  that  the  sales  tax  was  in- 
valid under  the  commerce  clause.  The  practical  consequences  of 
the  decision  are  that  foreign  sellers  are  given  an  economic  advan- 
tage over  local  manufacturers  and  sellers  in  that  the  foreign  sellers 
are  not  required  to  collect  the  sales  tax  on  orders  solicited  and 
obtained  in  New  York  City  from  local  purchasers.  An  applica- 
tion for  a  writ  of  certiorari  is  being  made  by  the  City  to  the 
United  States  Supreme  Court  to  review  the  determination  of  the 
Court  of  Appeals.  These  cases  too  present  issues  of  historic  in- 
terest, because  like  the  other  implied  constitutional  restriction  on 
state  and  municipal  taxing  powers — the  governmental  instrumen- 
tality doctrine — we  believe  the  trend  of  the  Supreme  Court  is  to 
revise  and  re-establish  the  doctrine  on  a  sounder  practical  basis. 

In  Matter  of  Gdynia  America  Line  Inc.,  250  App.  Div.  105, 
an  assessment  under  the  emergency  gross  receipts  tax  on  busi- 
nesses was  invalidated.   The  Comptroller  had  imposed  a  tax  upon 
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commissions  received  from  the  sale  of  tickets  for  passage  and 
freight  by  an  agent  for  a  steamship  company  engaged  in  foreign 
commerce.  The  Court  found  that  the  tax  unconstitutionally  bur- 
dened foreign  commerce.  Because  the  case  is  not  of  as  wide- 
spread importance  as  the  National  Cash  Register  and  West  cases, 
and  because  the  Supreme  Court  cases  passing  on  gross  receipts 
taxes  under  the  Commerce  Qause  are  stronger  against  the  City's 
position,  no  appeal  is  being  taken  in  this  case. 

In  American  League  Baseball  Club  of  New  York  v.  Taylor, 
274  N.  Y.  (Memo.)  13,  the  Court  of  Appeals  upheld  an  assess- 
ment under  the  emergency  gross  receipts  tax  upon  the  receipts 
received  by  the  American  League  Baseball  Club  of  New  York 
from  games  played  by  its  teams  outside  of  the  state.  The  assess- 
ment was  attacked  as  being  a  direct  interference  with  interstate 
commerce  and  an  extraterritorial  tax. 

(c)  The  constitutionality  of  the  emergency  utility  taxes.  In 
Southern  Boulevard  Railroad  Co.  v.  The  City  of  New  York,  86 
Fed.  (2d)  633,  an  application  for  certiorari  to  the  United  States 
Supreme  Court  by  the  unsuccessful  plaintiff  was  denied.  In  this 
case  the  railroad  company  attacked  the  constitutionality  of  the  3% 
emergency  utility  tax  on  various  federal  constitutional  grounds — 
the  main  one  being  that  the  City  denied  equal  protection  to  the 
railroad  company  because  it  imposed  the  same  tax  upon  it  when 
it  was  operating  fixed  fare  transit  lines,  whereas  the  other  utilities 
subject  to  the  tax  could  apply  for  an  increase  in  rates. 

Claims  of  unconstitutionality  similar  to  those  made  in  the 
Southern  Boulevard  case,  were  made  in  New  York  Rapid  Transit 
Corporation  v.  The  City  of  New  York,  275  N.  Y.  258,  and  in 
Brooklyn  and  Queens  Transit  Corporation  v.  The  City  of  New 
York,  275  N.  Y.  (Memo.)  2.  The  plaintiffs  sought  refunds  from 
the  City  of  over  two  million  dollars  on  the  ground  that  the  utility 
raxes  offended  the  equal  protection,  due  process  and  impairment 
of  contract  clauses  of  the  Federal  Constitution.  The  Special  Term 
and  the  Appellate  Division,  First  Department,  with  two  of  the 
justices  dissenting,  denied  the  City's  motion  to  dismiss  the  com- 
plaint. The  Court  of  Appeals,  however,  decided  for  the  City 
and  dismissed  the  complaint.  The  Supreme  Court  of  the  United 
States  has  noted  probable  jurisdiction.  The  likelihood  is  that 
the  constitutional  valdity  of  the  emergency  utility  tax  will  be 
finally  passed  upon  by  the  United  States  Supreme  Court. 
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The  complaint  of  the  Williamsburgh  Power  Plant  Corpora- 
tion in  its  action  to  test  the  constitutionality  of  the  emergency  per- 
sonal property  tax  law  was  sustained  against  the  motion  of  the 
City  to  dismiss  in  the  New  York  Supreme  Court.  N.  Y.  L.  J., 
Vol.  98,  p.  193  (July  21,  1937).  The  City  has  taken  the  appeal 
to  the  Appellate  Division,  Second  Department. 

(d)  Exemption  cases.  In  Leary  v.  The  City  of  New  York, 
273  N.  Y.  342,  the  City  successfully  contested  the  claim  to  exemp- 
tion from  assessment  of  lands  which  were  formerly  in  Queens 
County  but  now  in  Nassau  County. 

The  Court  of  Appeals,  in  Matter  oj  August  Luchow  Inc.  v. 
Taylor,  251  App.  Div.  164,  affirmed  275  N.  Y.  84;  memo,  held  that 
beer  was  exempt  from  the  sales  tax  to  the  extent  that  when  it  is 
consumed  in  restaurants  with  meals  costing  more  than  a  dollar,  it 
cannot  be  included  in  the  base  of  the  tax  or  in  determining  whether 
the  meal  falls  within  the  taxable  class  by  reason  of  being  in  excess 
of  one  dollar. 

A  great  many  actions  have  been  commenced  for  exemption 
from  the  emergency  sales  taxes  by  semi-public  institutions.  Cases 
involving  the  Y.  M.  C.  A.,  New  York  University,  with  Columbia, 
Fordham  and  Teachers  College  as  amici  curiae,  have  been  argued 
before  the  Court  of  Appeals,  but  have  not  as  yet  been  decided. 
Decisions  in  these  cases  should  go  a  long  way  in  determining  the 
meaning  of  the  local  law  exemption  provisions.  More  or  less  de- 
pendent upon  these  decisions  are  actions  for  the  same  relief 
brought  by  the  Frick  Collection,  the  Metropolitan  Museum  of  Art, 
the  American  Society  for  Prevention  of  Cruelty  to  Animals,  Trus- 
tees of  Sailors  Snug  Harbor,  etc. 

In  the  real  property  tax  cases  the  City  was  defeated  by  the 
Special  Term  in  trying  to  uphold  the  real  property  tax  on  the 
William  Sloane  House,  on  the  ground  that  the  property  was  oper- 
ated as  a  hotel  rather  than  being  exclusively  used  for  the  mental 
and  moral  improvement  of  men.  This  case  is  now  on  appeal  to 
the  Appellate  Division. 

In  Parsons  Construction  Corp.  v.  City  of  New  York,  163  Misc. 
392,  the  City  was  successful  in  defeating  the  plaintiff's  attempt  to 
recover  alleged  excessive  charges  for  water,  where  the  Commis- 
sioner of  Water  Supply  had  rescinded  the  permits  for  use  of 
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water  meters  in  buildings  under  construction  because  there  had 
been  tampering  with  the  meters. 

(e)  Emergency  tax  interpretations.  There  are  now  before 
the  Circuit  Court  of  Appeals  for  determination  the  following 
questions  presented  in  the  case  of  Matter  of  Bush  Terminal  Com- 
pany, a  reorganization  proceeding: 

(1)  Whether  coal  is  combustible  within  the  meaning  of 
the  emergency  personal  property  tax; 

(2)  Whether,  if  coal  is  found  to  be  taxable,  the  cost  of 
transportation  is  to  be  included  in  the  base  of  the  tax ;  and 

(3)  Whether  the  sale  at  cost  of  steam  by  a  subsidiary  to  a 
parent  corporation  is  taxable  receipt  within  the  meaning  of  the 
emergency  utility  tax. 

In  Matter  of  Kesbec  Inc.,  v.  Taylor,  there  is  now  pending 
before  the  Appellate  Division,  First  Department,  the  question  as  to 
whether  a  vendor  under  the  sales  tax  law,  who  has  collected  a 
tax,  which  has  been  declared  invalid,  from  its  purchaser,  is  en- 
titled to  retain  the  funds  collected  as  against  the  Comptroller. 

(f)  Real  property  certiorari  decisions.  In  People  ex  rel. 
Shorebluff  v.  Tax  Commissioners,  many  of  the  leading  real  estate 
interests  in  the  city  presented  a  test  case.  They  sought  to  review 
the  1936  assessment  of  $80,000  on  a  piece  of  property  which 
had  been  sold  one  month  before  the  taxable  status  date  for  $26,100. 
The  unofficial  referee  before  whom  the  proceeding  was  tried,  dis- 
missed the  writ  and  confirmed  the  assessment  for  the  reasons  that 
one  sale  was  not  deemed  by  him  to  be  sufficient  to  establish  what 
the  property  would  sell  for  under  ordinary  circumstances,  and 
because  the  taxpayer  adduced  no  other  proof  sufficient  to  over- 
come the  presumption  of  the  correctness  of  the  assessment  and  to 
sustain  the  taxpayer's  burden  of  proving  that  the  assessment  was 
too  high.    The  court  confirmed  the  referee's  report. 

By  denying  leave  to  appeal  in  People  ex  rel.  420  Park  Avenue 
v.  Miller,  et  al.,  the  Court  of  Appeals  impliedly  sustained  the  City's 
contention  that  in  the  absence  of  a  real  estate  market  during  the 
depression  period,  the  best  way  to  arrive  at  what  adequately  im- 
proved income-producing  real  property  would  sell  for  under  ordi- 
nary circumstances  is  by  capitalizing  the  average  net  income  over 
a  period  of  years. 
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In  People  ex  rel.  Rosenfield  v.  Sexton,  (N.Y.L.J.  December  3, 
1937,  Volume  98,  No.  128,  page  1962),  Mr.  Justice  Valente  de- 
cided that,  instead  of  using  the  straight  line  depreciation  method 
in  connection  with  determining  the  reproduction  cost  of  a  build- 
ing, the  declining  balance  method  should  be  used.  In  other  words, 
if  a  $100,000  building  is  assumed  to  depreciate  2%  a  year,  at  the 
end  of  the  first  year  the  depreciation  is  to  be  figured  on  $98,000 
rather  than  on  the  original  cost.  He  also  held  that  a  fluctuating 
rate  of  depreciation  should  be  used  because  in  the  earlier  years  of 
the  life  of  the  building  it  depreciates  less  than  when  it  is  much 
older. 

(g)  Procedure...  In  Dun  &  Bradstreet  v.  The  City  of 
New  York,  the  City  sought  to  confine  the  taxpayer  to  the  statu- 
tory remedy  for  certiorari  in  reviewing  the  sales  tax  liability  of 
the  taxpayer.  The  taxpayer  had  sought  a  declaratory  judgment, 
holding  that  it  was  not  subject  to  the  sales  tax.  Although  the 
City  was  successful  in  the  Appellate  Division,  251  App.  Div.  25, 
the  Court  of  Appeals,  on  November  23,  1937,  reversed,  holding 
that  under  the  special  circumstances  of  the  case,  where  no  issues 
of  fact  were  involved,  and  because  the  taxpayer  asserted  the 
Comptroller  had  no  jurisdiction  to  tax,  it  was  entitled  to  a  declara- 
tory judgment  and  did  not  have  to  review  the  tax  by  order  of 
certiorari.  However,  in  Ramsey  v.  City  of  N.  Y.  (N.  Y.  L.  J., 
Vol.  98,  p.  2291,  Dec.  21,  1937),  Mr.  Justice  McGeehan  held 
that  in  the  absence  of  "special  circumstances"  the  statutory  pro- 
cedure of  review  was  exclusive. 

In  Matter  of  Western  Electric  Company  v.  Taylor,  293 
N.  Y.  S.  48  (Special  Term,  Part  I,  New  York  County,  January 
28,  1937),  affirmed  251  App.  Div.  804,  it  was  held  that  a  tax- 
payer seeking  to  test  out  the  validity  of  the  Comptroller's  assess- 
ment, is  required  to  pay  the  tax  before  he  can  get  his  order  of 
certiorari  to  review  it.  The  petitioner  appealed  the  case  to  the 
Court  of  Appeals.  It  has  been  argued  but  no  decision  has  as 
yet  been  rendered. 

In  In  Re  Jayrose  Millinery  Co.,  19  Fed.  Supp.  1013,  reversed 
F.  (2d)  (2nd  Circ,  Dec.  13,  1937),  the  City  estab- 

lished the  propositions  that  an  appeal  will  lie  as  of  right  to  the 
Circuit  Court  from  an  order  of  the  District  Court  (in  bankruptcy) 
confirming  a  referee's  report  rejecting  the  City's  claim  in  excess 
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of  $500.  of  priority  on  sales  taxes,  even  though  the  sole  question 
is  one  of  law ;  and  that  as  a  result  of  a  supervening  decision  of  the 
United  States  Supreme  Court  holding  the  City's  claim  to  be  en- 
titled to  priority  over  general  creditors,  the  referee  erred  in  refus- 
ing, upon  oral  application  therefor  before  distribution,  to  trans- 
form the  City's  claim  from  a  general  to  a  priority  claim,  although 
the  time  to  appeal  from  the  referee's  original  order  disallowing 
priority  had  expired. 

Mr.  Justice  Lockwood,  in  Matter  of  H.O.  L.  C.  (N.  Y.  L.  J., 
July  10,  1937),  held  that  the  plaintiff  could  not,  by  a  motion 
which  was  not  a  part  of  the  pending  proceeding,  require  the  City 
to  correct  its  tax  records. 

Opinions 

A  great  deal  of  the  Tax  Division's  work  is  devoted  to  the 

preparation  of  opinions.  This  year,  for  example,  1687  opinions 
were  prepared. 

Hearings 

Since  most  of  the  real  property  tax  proceedings  are  disposed 
of  by  settlement  rather  than  trial,  many  hearings  have  to  be 
attended  by  the  members  of  the  Tax  Division.  In  these  proceed- 
ings assistants  in  the  division  have  attended  at  least  several 
thousand  hearings. 

In  connection  with  the  emergency  tax,  there  are  also  innum- 
erable hearings  held  before  the  Comptroller  pursuant  to  the 
various  tax  laws.  They  generally  involve  additional  assessments 
upon  individual  taxpayers,  utilities,  vendors  at  retail  and  general 
businesses.  During  1937,  475  hearings  were  attended,  where 
members  of  the  division  cross-examined  the  taxpayers  so  that  a 
proper  record  might  be  made.  Members  of  the  Tax  Division  also 
attended  289  hearings  in  bankruptcies,  insolvencies  and  reorgani- 
zations under  the  National  Bankruptcy  Act.. 

TORTS — Frederick  vP.  Bryan,  Assistant  in  Charge. 

The  principal  function  of  the  division  is  the  defense  of  actions 
for  personal  injury  and  property  damage  brought  against  the 
City  and  its  affiliated  agencies,  including  those  arising  out  of  opera- 
tion of  the  Independent  Subway  System.  The  division  also  at- 
tends to  a  number  of  collateral  matters  related  to  its  work. 
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It  was  stated  in  last  year's  report  that  1936  had  been  our 
most  successful  year  in  every  respect.  The  record  for  1937  how- 
ever, in  most  respects  surpasses  that  set  for  1936. 

The  division  disposed  of  5033  suits  and  claims  during  1937, 
25%,  more  than  in  1936.  The  dollar  volume  of  this  litigation 
amounted  to  $35,776,354.,  an  increase  of  $7,493,210.  over  1936. 
The  total  amount  recovered  against  the  City  was  $670,315.  Thus, 
upon  a  percentage  basis,  the  recoveries  were  held  to  1.87%, 
only  9/100  of  1%  above  the  similar  percentage  for  the  year  1936, 
which  was  by  far  the  lowest  in  the  history  of  the  department. 

The  division  was  exceedingly  active  in  the  courts.  Since  its 
work  has  been  placed  on  a  current  basis,  only  active  cases  remain 
for  disposition.  The  large  majority  of  such  cases  actually  go  to 
trial.  There  were  1834  cases  tried  in  the  courts,  or  30%  more 
than  in  1936,  when  three  times  as  many  cases  were  tried  as  in 
1933.  About  40%  of  the  trials  were  in  the  Supreme  Court. 
The  division  has  made  every  effort  to  aid  in  the  clearing  of  the 
congested  court  calendars  by  being  ready,  wherever  humanly  pos- 
sible, to  proceed  to  trial  when  cases  appeared  on  the  calendar. 
The  practice  of  securing  successive  adjournments  of  cases  on  the 
calendar  is  one  of  the  most  important  factors  contributing  to  the 
present  calendar  congestion.  It  also  results  in  putting  the  divi- 
sion behind  in  its  work  and  encourages  the  piling  up  of  arrears. 
Such  practices  have  been  vigorously  combated. 

A  significant  accomplishment  of  the  past  year  was  the  final 
termination  of  1118  more  cases  than  were  commenced  against 
the  City,  during  that  period.  Whereas  3,723  actions  were  finally 
terminated,  only  2605  actions  were  commenced  during  the  year. 
The  division  is  thus  on  a  better  than  current  basis,  and  the  suit 
register  is  being  substantially  reduced.  In  the  last  annual  report 
we  expressed  the  hope  that  continued  progress  in  this  direction 
would  be  made,  but  that  without  an  increase  in  the  staff  this  might 
be  impossible  of  accomplishment.  The  results  just  set  forth  have 
been  reached  without  any  increase  of  the  staff.  In  fact  during  a 
large  portion  of  the  year  the  examining  staff  of  the  Main  Office 
Division  has  been  short  six  examiners,  and  both  the  Brooklyn  Of- 
fice and  the  Main  Office  have  been  short  one  trial  assistant.  Fur- 
thermore, while  this  result  was  being  achieved,  the  division  had 
been  able  to  meet  all  of  the  additional  burdens  imposed  by  the 
extension  of  municipal  activity  and  the  expansion  of  the  scope  of 
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municipal  tort  liability  which  were  discussed  in  the  last  annual 
report.  The  staff  rose  to  the  emergencies  created  by  these  new 
conditions  with  energy  and  efficiency.  The  results  demonstrate 
th  success  of  their  efforts. 

It  is  doubtful,  however,  if  this  trend  can  be  much  further  con- 
tinued. The  time  will  soon  come  when  we  can  expect  a  normal 
and  predictable  ratio  between  the  number  of  actions  commenced 
and  terminated  during  a  given  period.  When  that  occurs  it  will 
be  possible  to  operate  the  division  upon  an  even  more  efficient 
basis.  Trials  are  by  far  the  most  important  part  of  the  division's 
work  and  the  more  time  that  can  be  given  to  preparation  the  better 
will  be  the  results  in  the  courts.  Any  substantial  saving  of  time 
occasioned  by  a  reduction  in  the  volume  of  business  can  be  profit- 
ably spent  on  this  phase  of  the  division's  work. 

There  is  evidence  of  a  gradual  reduction  in  the  number  of 
actions  started  against  the  City  annually.  Varying  factors  con- 
tribute to  this  result.  A  reduction  of  the  toll  of  accidents  in  which 
the  City  is  involved  has  resulted  from  the  installation  by  the  City 
of  modern  motor  equipment,  provided  with  the  latest  safety  de- 
vices, and  the  general  safety  campaign  being  carried  on  through- 
out the  City.  The  increase  in  the  standard  of  mechanical  effi- 
ciency throughout  the  City  departments,  a  phase  of  the  general 
improvement  in  morale,  has  also  undoubtedly  had  its  influence. 
Then,  too,  the  recent  campaign  against  accident  fraud  has  doubt- 
less acted  as  a  deterrent  to  the  institution  of  fraudulent  suits 
against  the  City. 

Perhaps  the  most  important  factor,  however,  may  be  found 
in  the  general  conviction  now  prevalent  among  members  of  the 
bar  that  the  City  is  a  hard  nut  to  crack.  In  this  connection  it  is 
interesting  to  note  the  following  statement  made  by  Assistant  Dis- 
trict Attorney  Bernard  Botein  in  his  report  to  the  Appellate  Divi- 
sion, First  Department,  on  the  Accident  Fraud  Investigation: 

"Knowing  how  difficult  it  is  to  prove  negligence,  law- 
yers will  not  purchase  cases  against  the  City.  The  Corpo- 
ration Counsel  exercises  his  right  to  conduct  a  preliminary 
examination  of  the  claimant  under  oath,  pursuant  to  the 
provisions  of  the  City  Charter.  Thus  forewarned,  the  City 
is  in  a  better  position  to  fight  fraud  than  is  a  private  de- 
fendant. It  is  also  common  knowledge  that  the  Corpora- 
tion Counsel's  policy  is  not  to  settle  cases  as  freely  as  do 
other  defendants,  and  most  attorneys  who  traffic  with 
chasers  desire  quick  returns." 
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The  maintenance  of  a  high  standard  of  professional  efficiency 
in  the  defence  of  tort  actions  is  the  best  possible  line  of  attack 
upon  those  attorneys  and  litigants  who  are  inclined  to  present 
unfounded  claims  against  the  City.  The  precautions  taken  against 
claims  of  this  character  have  been  tightened  during  the  past  year. 
The  City's  settlement  policy  has  not  been  relaxed.  With  the  divi- 
sion continuing  to  operate  on  this  basis  there  is  every  reason  to 
expect  that  it  will  continue  to  achieve  highly  successful  results. 

TRANSIT  LITIGATION— Charles  Blandy,  Assistant  in  Charge. 

This  division  defends  actions  arising  out  of  subway  construc- 
tion contracts  and  actions  brought  on  claims  for  damages  to  prop- 
erty and  structures  due  to  subway  and  elevated  railroad  construc- 
tion or  operation. 

The  cost  of  maintaining  the  division  is  not  paid  out  of  bud- 
getary appropriations  to  the  Law  Department,  but  from  Transit 
funds,  the  amount  being  charged  to  the  respective  contracts  for 
rapid  transit  construction,  as  a  part  of  construction  costs. 

The  following,  among  some  of  the  important  cases  tried  or 
decided  during  the  year  1937,  are  typical  of  the  actions  dealt  with : 

Interborough  Rapid  Transit  Company  v.  The  City  of  New 
York:  Plaintiff  claimed  a  breach  of  its  operating  lease,  and  a 
partial  failure  of  consideration  for  its  promise  to  pay  rent  there- 
under, by  reason  of  a  trespass,  and  an  actual  partial  eviction  from 
a  part  of  its  leasehold.  The  City  had  invaded  and  destroyed  cer- 
tain railroad  spurs.  Plaintiff  sued  to  recover  certain  past-paid 
rental  and  a  proportionate  part  of  future  rentals,  which  totalled 
in  all  over  two  millions  of  dollars  including  interest.  The  City 
contended  that  the  spurs  had  never  been  used  as  a  part  of  the 
railroad  to  be  operated,  and,  therefore,  had  no  value,  and  had 
been  abandoned  and  destroyed  by  acts  of  the  plaintiff  prior  to 
the  City's  invasion  of  them.  As  a  further  defense  the  City  pleaded 
that  the  voluntary  payment  of  rental  by  the  plaintiff,  even  though 
made  under  protest,  was  a  complete  bar  to  recovery.  The  Trial 
Court  granted  the  City's  motion,  limiting  the  damages  to  the  period 
from  the  commencement  of  the  action  to  the  date  of  the  trial, 
because  the  action  had  been  brought  at  law,  and  not  in  equity,  and 
awarded  $67,575.15  damages  for  the  limited  period  involved,  hold- 
ing the  City  had  breached  the  contract  of  lease,  and  refused  to 
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consider  the  City's  separate  defense  of  voluntary  payment  of  the 
rent  as  a  bar.  Upon  appeal  the  Appellate  Division  of  the  First 
Department,  in  252  App.  Div.  94,  reversed  the  judgment  and  dis- 
missed the  complaint,  holding  in  effect  that  the  parties  had  agreed 
to  no  mere  lease,  but  an  intricate  contract  for  the  construction, 
equipment,  and  operation,  of  a  vast  railroad  system,  on  a  profit 
sharing  basis,  for  a  long  term  of  years ;  that  the  parties  are  not 
confined  to  the  conventional  relationship  of  landlord  and  tenant; 
that  there  were  so  many  mutual  obligations  provided  for  with 
respect  to  the  numerous  features  of  the  project,  that  the  rental 
was  clearly  payable  for  considerations  other  than  the  mere  pos- 
session and  occupation  of  an  unused  and  unnecessary  part  of  the 
leasehold,  possessing  no  present  or  future  value  from  an  operat- 
ing standpoint,  and  further  held  that  the  writing  of  a  letter  of 
protest  did  not  establish  compulsion,  and  that  the  rental  payments 
so  made,  still  remain  voluntary,  and  a  complete  bar  to  recovery. 
Affirmed  by  the  Court  of  Appeals,  without  opinion. 

Feer  Realty  Corporation  v.  The  City  of  New  York:  This 
action  was  for  $31,480  damages  for  construction  cost  of  additional 
foundations  of  a  building,  consisting  of  their  extra  depth  to  pro- 
tect a  subway  railroad  abutting  the  premises.  The  City  urged  and 
the  Court  held  that  under  the  Building  Code  the  plaintiff  was 
compelled  to  protect,  at  its  own  expense,  the  subway  structure 
lawfully  in  the  public  street ;  that  the  entire  duty  of  the  City  to 
the  plaintiff  was  fulfilled  when  it  constructed  a  subway  wall  strong 
enough  to  afford  adequate  lateral  support  to  the  plaintiff's  land 
in  its  natural  state,  and  when  it  performed  sufficient  underpinning 
and  similar  protective  work  to  secure  the  buildings  and  founda- 
tions as  they  existed  at  the  time  of  the  subway  construction  work. 
The  complaint  was  dismissed  in  an  opinion  citing  Sherouer  Con- 
struction Corporation  v.  The  City,  162  Misc.  893,  tried  by  this 
division  in  1936  and  decided  in  the  current  year. 

Del  Balso  Construction  Corporation  v.  The  City  of  New 
York:  This  action  was  for  $542,142.02  damages  caused  by  the 
City  purchasing  a  building  that  the  Contractor  had  contracted  to 
underpin  at  a  unit  price.  After  the  purchase  the  City  omitted  the 
underpinning  work  from  the  contract,  and  the  Contractor  sued  for 
its  loss  of  profits  on  the  omitted  work.  The  Court  granted  the 
City's  motion  to  dismiss  at  the  end  of  the  plaintiff's  case,  based 
upon  the  City's  contractual  right  to  omit  any  portion  of  the  work 
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without  constituting  grounds  for  any  claim  by  the  Contractor  for 
payment  or  allowance  for  damages  or  extra  services.  Reversed 
by  the  Appellate  Division,  First  Department,  December  23,  1937, 
with  a  dissenting  opinion  in  favor  of  the  City. 

Oakdale  Contracting  Company  v.  The  City  of  New  York: 
This  action  was  for  over  three  million  dollars  damages,  and  con- 
sumed over  five  weeks  of  trial.  Plaintiff  alleged  deception  in  bor- 
ings information  obtained  by  the  Contractor  from  the  City  to  for- 
mulate its  bid  for  a  subway  construction  contract.  The  plaintiff 
alleged  the  boring  information  advised  that  the  material  would 
be  free-draining  soil,  when,  as  a  matter  of  fact,  the  plaintiff  en- 
countered a  fine,  tight  material,  from  which  it  was  impossible  to 
bleed  the  water  content,  and  requiring  it  to  be  excavated  in  a  spe- 
cial way,  at  great  expense.  Plaintiff  contended  the  City  knew 
of  this  condition  and  was  under  a  duty  to  disclose  this  informa- 
tion to  the  plaintiff.  The  City  contended  and  the  Court  decided, 
that  the  burden  and  magnitude  of  the  risk  to  be  assumed  must  be 
borne  by  the  Contractor,  by  the  terms  of  a  contract  that  were  rea- 
sonably definite  and  clear,  and  that  the  plaintiff  could  recover  no 
damages  because  it  failed,  after  warnings,  to  realize  the  magni- 
tude of  the  assumed  risk,  or,  knowing  the  risk,  proceeded  upon 
the  theory  that  it  could  take  a  chance  and  then  seek  to  recover 
extra  moneys  upon  a  claim  of  deceit,  in  the  information  from  the 
City,  upon  which  its  bid  was  formulated.    An  appeal  is  pending. 

During  the  year  1937  two  judgments  were  docketed  in  favor 
of  Rapid  Transit  Subway  Construction  Company,  for  the  sum 
of  $750,952.90  and  $863,553.30,  in  actions  tried  during  the  years 
1933  and  1934,  respectively.  These  judgments  were  paid  on 
August  27,  1937,  for  the  joint  sum  of  $1,400,000,  a  saving  of 
$200,000  interest  charges,  which  resulted  from  negotiations  con- 
ducted by  the  Corporation  Counsel's  office  and  the  Comptroller's 
office  with  the  plaintiff. 

WATER  SUPPLY— George  S.  Parsons,  Assistant  in  Charge. 

The  Delazvare  Project 

At  the  beginning  of  the  year  the  division  was  confronted  with 
the  duty  of  proceeding  before  six  different  condemnation  com- 
missions to  have  determined  the  compensation  to  be  paid  by  the 
City  for  1286  different  parcels  of  land  in  streets,  roads,  parkways, 


95 


under  various  creeks  and  rivers,  including  the  Hudson,  and  lying 
along  an  86-mile  line  between  Hill  View  Reservoir  in  Yonkers 
and  Lackawack  in  Ulster  County. 

Titles  had  to  be  searched,  and  the  City's  proof  as  to  value 
prepared.  The  commissions,  then  just  recently  appointed,  had 
to  be  organized,  equipped  with  stenographers,  clerical  help,  and 
furnished  with  adequate  meeting  places.  Many  of  the  condemned 
parcels  were  owned  by  municipalities. 

At  the  close  of  the  year  627  parcels  had  been  presented 
to  the  various  commissions ;  422  had  been  reported  on  by  com- 
missions. As  to  397,  the  reports  of  commissions  had  been  con- 
firmed ;  and  in  89  instances  the  owners  had  been  paid. 

In  the  case  of  three  underground  easement  parcels  contested 
hearings  were  held  before  the  different  commissions  to  determine 
whether  the  City's  easements  for  underground  aqueduct  construc- 
tion called  for  nominal  or  substantial  damages.  In  each  of  these 
cases  the  City  was  successful. 

In  the  case  of  one  fee  title  parcel  located  in  Ulster  County 
the  City  unsuccessfully  opposed  confirmation  of  the  award  made  by 
a  commission  and  then  appealed  to  the  Appellate  Division,  Third 
Department,  which  rendered  an  opinion  on  December  28,  1937, 
reversing  the  order  of  confirmation  and  sustaining  the  City's  con- 
tention. It  involved,  among  other  questions,  the  right  of  a  com- 
mission to  predicate  its  awards  upon  values  as  of  a  date  six  years 
prior  to  the  vesting  of  title  upon  the  assertion  of  the  claimants' 
experts  that  such  earlier  date  was  the  most  recently  existing  free 
market. 

Proceedings  have  been  completed  for  the  location  of  substi- 
tuted highways  in  place  of  existing  roads  to  be  wiped  out  by  the 
City's  water  supply  operations. 

As  the  work  of  construction  progressed  various  injunction 
actions  were  instituted  by  owners  of  properties  adjoining  various 
shaft  sites.  One  of  these  was  tried  in  November  in  the  Special 
Term,  Supreme  Court,  Westchester  County,  and  resulted  in  a  dis- 
missal as  to  the  City  and  the  Board  of  Water  Supply,  with  an  in- 
junction, as  to  the  contractor,  against  night-time  work. 

Numerous  motions  were  made  in  connection  with  various 
actions,  all  of  which  have  been  decided  favorably  to  the  City. 
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During  the  year  881  titles  have  been  examined  by  the  division. 

It  became  necessary  to  continue  the  various  condemnation 
commissions  and  to  make  numerous  amendments  of  the  condemna- 
tion maps  to  deal  with  subsequent  subdivisions  of  several  parcels. 

In  the  meantime  the  work  has  gone  steadily  forward  so  that 
it  is  reasonable  to  predict  that  within  the  extended  times  of  the 
existing  six  commissions  nearly  all  of  the  1286  parcels  will  have 
been  entirely  disposed  of. 

Grants  were  obtained  from  the  State  of  New  York  for  parcels 
under  the  Hudson  River  and  resolutions  accepting  nominal  com- 
pensation from  many  town,  village  and  county  boards. 

Esopus  Creek  Condemnation 

The  life  of  the  commission  which  had  been  appointed  in  1936 
expired  during  the  year  and  a  successor  commission  had  to  be 
appointed,  organized  and  equipped.  This  was  accomplished  with- 
out delay  and  20  parcels  have  already  been  passed  upon  and 
disposed  of.  The  questions  involved  are  intricate  and  difficult, 
especially  those  arising  out  of  the  claims  of  the  New  York  Central 
Railroad  Company. 

Schoharie  Creek  Claims 

All  but  about  14  of  these  long-standing  riparian  diversion 
claims  had  been  disposed  of  at  the  beginning  of  the  year.  Dur- 
ing 1937  certain  unpaid  owners  sought  to  mandamus  the  Corpo- 
ration Counsel  to  convene  another  commission.  This  was  resisted 
and  the  City  has  appealed  from  the  order  of  mandamus  which  was 
granted.  The  appeal  is  still  pending  undecided.  It  involves  the 
question  as  to  whether  the  owners  have  lost  their  rights  by  rea- 
son of  statutes  of  limitation  or  through  laches. 

Tax  Certiorari  Proceedings 

The  determined  effort,  begun  in  1935  to  dispose  of  a  mass  of 
writs  of  certiorari  against  various  towns  and  villages  relating  to 
tax  assessments  on  the  City's  water  supply  property  in  seven  coun- 
ties, was  carried  forward  during  the  year.  As  a  result  of  nego- 
tiated settlements  and  contested  references  during  the  year,  the 
number  of  towns  contested  was  cut  down  to  three,  and  the  number 
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of  writs  involved  was  reduced  to  less  than  195,  as  against  over 
300  when  this  effort  was  begun. 

During  1937  refunds  of  excess  taxes  paid  by  the  City  were 
obtained  or  agreed  to  in  an  aggregate  of  $131,991.  Redac- 
tion of  the  City's  assessments  in  various  towns  were  obtained 
in  an  aggregate  amount  of  $3,819,500.  Further  settlements  are 
being  negotiated,  and  it  is  hoped  that  during  the  next  few  months 
the  City's  tax  contests  will  have  been  reduced  to  a  small  num- 
ber. This  represents  not  merely  the  disposition  of  a  long-stand- 
ing accumulation,  with  resultant  saving  to  the  City  in  taxes  and 
expense,  but,  in  addition,  has  brought  about  improved  relation- 
ship between  the  City  and  different  municipalities  through  which 
its  water  system  extends. 

Legislation 

During  the  year  legislation  was  drafted  by  the  division,  and 
its  passage  obtained,  which  provided  important  amendments  to 
the  Water  Supply  Act  (Chapter  724,  Laws  of  1905),  to  the  Char- 
ter Section  (205),  and  to  the  Grade  Crossing  Elimination  Act 
(Chapter  678,  Laws  of  1928),  relating  to  the  granting  of  rights 
and  easements  in  water  supply  property.  As  a  result  of  these 
amendments  the  practice  relating  to  these  matters  has  been  sim- 
plified and  clarified,  the  work  expedited,  and  the  expense  to  the 
city  materially  lessened. 

General  Litigation 

A  taxpayer  instituted  an  action  to  restrain  the  Delaware 
Project  on  the  alleged  ground  that  it  was  improperly  authorized. 
Various  motions  have  been  argued  and  disposed  of — all  success- 
fully to  the  City.  The  case  has  been  fully  prepared  for  trial,  in 
January  of  1938. 

The  appeal  and  cross-appeal  from  the  decision  of  Special 
Term,  Ulster  County,  in  favor  of  the  City  in  the  1930  Town  of 
Olive  certiorari  proceeding  have  been  completed  as  to  the  record 
on  appeal. 

Water  Withdrawal  Applications 

During  1937  the  City  has  been  represented  at  42  hearings 
before  the  Water  Power  and  Control  Commission.   These  matters 
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involved  either  the  City's  objections  to  the  applications  of  others, 
or  presentation  of  the  City's  own  applications.  One  of  the  most 
noteworthy  of  the  latter  was  the  renewed  application  for  approval 
of  its  so-called  "Layne  Wells"  in  the  northern  part  of  Queens 
County.  This  matter  took  four  days  for  trial  and  is  now  await- 
ing decision.  The  objections  hied  by  the  City  to  the  applications 
of  others  required  the  preparation  of  four  briefs  in  the  Appellate 
Division,  Third  Department. 

Urban  Water  Supply  Company 

During  the  year  the  division  advised  and  co-operated  with 
various  departments,  including  the  Department  of  Water  Supply, 
Gas  and  Electricity,  in  relation  to  the  City's  acquisition  of  the  prop- 
erties of  the  Urban  Water  Supply  Company.  The  contract  was 
negotiated  and  prepared ;  resolutions  for  various  boards  were 
drawn,  conferences  held,  and  the  matter  progressed  toward  a  con- 
clusion. 

Croton  River  Diversion  Cases 

The  appeal  by  the  City  from  a  writ  of  mandamus  obtained  in 
1934  by  Miss  Mayo,  one  of  the  owners  of  property  down-stream 
from  the  New  Croton  Dam,  progressed  during  the  year,  in  spite 
of  obstructionist  tactics  by  the  respondent,  to  a  point  where  the 
appeal  is  now  awaiting  argument  in  the  Appellate  Division,  Second 
Department. 

During  the  year  the  branch  offices  in  White  Plains  and  Kings- 
ton have  been  fully  equipped  and  furnished  and  provided  with 
active  personnel.  The  Kingston  office  was  moved  during  the  year 
to  a  new  and  better  location,  and  has  been  fully  equipped.  The 
space  in  the  White  Plains  office  has  been  extended  and  the  fur- 
niture and  equipment  have  been  improved. 

Numerous  opinions  on  special  questions  have  been  prepared 
for  various  City  departments  extended  conferences  have  been  held 
with  the  Board  of  Water  Supply  and  the  Department  of  Water 
Supply,  Gas  and  Electricity ;  contracts,  grants  and  leases  have 
been  prepared  or  passed  upon,  and  there  has  been  carried  on  the 
vast  amount  of  legal  and  executive  work  which  is  incident  to  an 
operation  of  the  magnitude  of  the  City's  existing  and  extended 
water  supply  system. 
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This  has  been  done  with  the  division's  own  force  and  with- 
out the  aid  of  special  counsel. 

A  modern  system  of  indexing  and  filing  has  been  put  into 
operation,  and  a  complete  set  of  law  reports  and  other  law  books 
has  been  installed. 


WORKMEN'S  COMPENSATION  DIVISION— Samuel  A. 
Bloom,  Deputy  Assistant  Corporation  Counsel  in  Charge. 

The  Legislature  in  enacting  L.  1935,  chapter  254,  effective 
September  1,  1935,  broadened  the  scope  of  the  Workmen's  Com- 
pensation Law.  That  amendment  made  an  employer  liable  for 
all  occupational  diseases  which  are  attributable  to  the  occupation 
of  the  employee.  Consequently,  1937  saw  an  increase  in  the  num- 
ber of  cases  covered  under  the  Workmen's  Compensation  Law 
which  had  previously  been  considered  ordinary  illnesses  not  due 
to  industrial  pursuits.  Included  in  these  was  a  group  of  cases  in- 
volving tuberculosis  among  nurses  who  worked  either  in  wards 
set  aside  for  the  treatment  of  tuberculosis  or  in  general  hospitals 
where  tubercular  cases  were  treated  in  connection  with  other  ail- 
ments. This  type  of  liability  is  an  expensive  one  as  the  ensuing 
disability  is  long  and  the  treatment  costly.  We  expected  this  par- 
ticular item  to  cause  a  large  increase  in  the  cost  of  compensation 
for  the  year  1937.  However,  because  of  favorable  weather  con- 
ditions in  the  winter  of  1936-1937,  the  increased  cost  of  tuber- 
culosis cases  was  offset  by  savings  in  frost-bite  cases. 

An  itemized  account  of  the  disability  and  death  benefits  paid 
from  January  1st  to  December  31st,  1937,  is  given  in  the  follow- 
ing table : 

DISABILITY  AND  DEATH  PAYMENTS  DURING  1937 

Disability       Death  Total  % 

Accidents  prior  to  January  1, 

1934    $  65,878.20   $132,831.77   $198,709.97  26.15 

Accidents  during  1934    38,861.10       15,093.45       53,954.55  7.10 

Accidents  during  1935   88,175.37       14,402.91      102,578.28  13.50 

Accidents  during  1936    241,017.19       11,210.99     252,228.18  33.20 

Accidents  during  1937   148,735.61        3,643.22     152,378.83  20.05 


Total  Disability  and  Death 
Payments    $582,667.47   $177,182.34   $759,849.81  100.00 


Administrative  Expenses : 

(Contribution  to  Labor  Dept.,  L.  1937,  ch.  108)   3,116.02 


Total  Compensation  Costs   $762,965.83 
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Up  to  December  31,  1937,  the  total  charges  for  medical 
treatment  on  all  cases  amounted  to  $180,323.  This  included 
$24,754.53  carried  over  from  1935  and  1936.  By  carefully  ex- 
amining the  fees  charged  on  all  bills  submitted  and  with  the  help 
of  the  Industrial  Board,  we  were  able  to  save  $17,497.  The  total 
amount  paid  for  the  year  1937  was  $143,339.,  of  which  $120,- 
424.  or  84%  related  to  services  rendered  in  1937  and  the  balance 
to  prior  years. 

This  year,  for  the  first  time,  we  have  broken  down  the  figures 
for  medical  services  to  show  the  amount  paid  to  physicians  se- 
lected by  the  claimants  and  to  physicians  chosen  from  the  panel 
of  specialists  established  by  the  City.  Of  the  $93,586.  paid  to 
physicians,  $67,714.  or  72%  went  to  physicians  selected  by  the 
claimants  and  only  $25,872.  or  28%  to  panel  specialists.  Despite 
the  wide  application  of  L.  1935,  chapter  258,  permitting  free 
choice  of  physicians,  medical  costs  have  been  kept  down  to  17% 
of  the  total  compensation  costs. 

On  January  1,  1934,  old  bills  for  treatment  rendered  prior 
to  that  date  amounting  to  $322,356.  were  found  to  have  been 
unpaid.  This  did  not  include  additional  bills  received  in  this  of- 
fice subsequent  to  that  date  for  treatment  rendered  prior  to  Janu- 
ary 1,  1934.  During  the  four  years  following  January  1,  1934,  a 
total  of  $201,077.  was  paid  on  this  obligation  left  by  the  pre- 
vious administration.  There  are  no  further  bills  payable.  This 
resulted  in  a  net  saving  on  this  account  of  $121,279.,  more  than 
one-third  of  the  amount  sought  to  be  collected. 

The  total  costs  of  compensation  and  medical  disbursements 
for  1937  amount  to  $906,305.  In  certain  instances,  this  covers 
disability  incurred  in  prior  years  and  also  medical  services  ren- 
dered prior  to  1937.  The  State  Insurance  Fund  offered  to  carry 
the  City's  workmen's  compensation  insurance  for  $1,500,000.  per 
annum,  provided  that  it  would  not  be  obliged  to  assume  pay- 
ment of  compensation,  death  benefits  or  medical  disbursements 
on  cases  antedating  its  policy  of  insurance.  Thus,  in  addition  to 
paying  obligations  on  cases  prior  to  1937,  the  City  has  carried  its 
own  risks  at  an  amount  of  $593,694.  less  than  offered  by  the 
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State  Insurance  Fund.  Even  if  we  were  to  charge  the  additional 
administrative  costs  covering  the  following  items : 


Labor  Department  charge  or  contribution   $45,000.00 

Printing  and  stationery   2,500.00 

Subpoena  fees    1,000.00 

Postage    400.00 

Telephone    600.00 

Rent  of  space   5,000.00 

Electric  light  and  service   1,000.00 

Medical  supplies  and  equipment   1,000.00 

Depreciation  of  office  furniture,  equipment,  etc   350.00 

Salaries    35,810.00 


$92,660.00 

there  would  still  be  a  saving  of  $501,034. 

We  have  kept  the  heads  of  the  various  City  departments  in- 
formed as  to  their  standing  in  respect  to  gross  and  percentage 
compensation  costs  for  the  year.  This  information  has  resulted 
in  offers  of  co-operation  in  safety  measures  for  the  prevention  of 
accidents. 

In  addition  to  the  administration  of  workmen's  compensation, 
this  year,  for  the  first  time,  we  also  prosecuted  affirmative  actions 
against  third  parties  responsible  for  injuries  sustained  by  City 
employees  in  the  course  of  their  employment.  A  procedure  has 
now  been  established  by  which  all  compensation  claims  involving 
third  parties  are  investigated  in  order  to  determine  liability.  To 
date,  29  actions  have  been  commenced.  Six  cases  have  been 
tried.  The  City  recovered  judgments  totalling  $7,032.  in  three 
of  them ;  the  fourth  resulted  in  a  mistrial.  Five  actions  were 
settled  with  the  Comptroller's  approval  for  the  total  sum  of 
$7,953.,  which  was  credited  to  the  General  Workmen's  Compen- 
sation Fund. 

LIBRARY— Augustine  H.  Matthews,  Librarian. 

Accessions  to  our  libraries  in  1937  amounted  to  890  volumes. 
As  in  past  years  many  of  these  books  were  allocated  to  the  library 
of  the  Brooklyn  office  and  to  the  smaller  libraries  in  some  of  the 
divisional  offices  of  the  main  office.    Additions  we«  alsc  made  t< 
the  office  in  the  DeWitt  Clinton  Hotel  in  Albany. 

The  staff  of  this  department  requires  a  well  equipped  and  well 
managed  library  as  an  aid  in  transacting  the  large  and  varied  legal 
business  of  the  city.    During  the  past  four  years  our  library  has 
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met  that  requirement.  It  is  one  of  the  best  equipped  working 
libraries  in  the  city. 

The  additions  this  year  bring  the  total  number  of  volumes 
in  our  main  library  up  to  \2,777  in  addition  to  unbound  pamphlets 
and  advance  sheets.  Divided  according  to  classification  the  totals 
are  as  follows : 


Following  the  practice  adopted  in  1934  the  facilities  of  the 
library  were  made  available  to  accredited  members  of  other  city 
departments,  and  of  the  Board  of  Statutory  Consolidation  in  con- 
nection with  its  work  of  drafting  the  new  Administrative  Code. 
The  Civil  Service  Commission  also  used  it  to  conduct  an  examina- 
tion for  positions  in  the  legal  service. 

Our  W.P.A.  staff  continued  their  work  of  digesting  and  pub- 
lishing the  opinions  of  the  Corporation  Counsel.  During  the  year 
they  completed  the  publication  of  four  volumes  of  opinions.  It  is 
expected  that  work  will  be  resumed  early  in  1938  on  the  cumulative 
index-digest  of  opinions  rendered  by  this  department  during  the 
period  from  1914  through  1937.  This  cumulative  digest  will  be 
a  valuable  aid  in  saving  time  in  finding  Departmental  opinions. 

CHIEF  CLERK'S  DIVISION — Walter  E.  Dunn,  Chief  Clerk. 

Due  to  the  increased  activities  of  the  trial  divisions  since  1933 
and  to  the  normal  increase  in  business,  this  division  is  handling 
a  larger  volume  of  work  with  each  passing  year.  For  example, 
requests  for  opinions  and  for  letters  seeking  information  have  risen 
to  87,335  in  the  past  four  years  as  against  the  previous  four-year 
total  of  57,000. 

The  division  has  been  the  training  school  for  most  of  the 
younger  men  in  the  civil  service  staff.    From  it  they  have  been 


Classification 

Reports   

Statutes   

Digests  and  Citations   

Text  Books  and  Miscellany 

Public  Documents  

Cases  and  Points   


Volumes 


7,585 
1,063 

776 
1,221 

264 
2,114 


13,023 
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promoted  to  the  trial  divisions  and  many  are  at  presented  counted 
as  among  the  most  promising  of  the  junior  legal  staff. 

The  policy  of  recognizing  merit  has  been  exemplified  in  the 
many  advancements  to  Law  Clerk,  Examiner,  Junior  and  Deputy 
Assistant,  as  well  as  to  higher  positions  in  the  clerical  service. 
The  advancement  of  competent  employees  and  the  availability  of 
higher  positions  can  be  no  better  demonstrated  than  by  the  fact 
that  in  the  clerk's  division  there  has  been  a  turnover  of  seventy- 
five  per  cent  in  the  personnel  of  this  division  during  the  past  four 
years,  due  to  promotion. 

Fifty-two  new  positions  have  been  made  available  to  Civil 
Service  employees  during  the  past  four  years.  During  the  present 
year  several  exempt  positions  were  dispensed  with  and  the  appro- 
priations were  used  to  create  four  new  positions  of  Junior  As- 
sistant Corporation  Counsel. 

I  am  pleased  to  report  that  in  the  past  four  years  85  promo- 
tions were  made  in  the  Civil  Service  ranks  in  the  law  department. 


The  following  are  a  few  of  the  improvements  made  in  order 
to  modernize  the  business  methods  of  the  office. 

1.  Elimination  of  the  practice  of  permitting  writs  of  cer- 
tiorari, which  arrived  by  the  thousands  during  the  months  of  June 
and  July,  to  clutter  up  the  room  until  they  were  individually  in- 
dexed and  sent  to  the  Tax  Division.  By  a  simple  arrangement 
with  the  Tax  Department,  an  accompanying  listing,  in  duplicate, 
giving  the  name  of  the  attorney,  the  name  of  the  relator,  the  lot, 
block  and  section  numbers,  the  borough,  the  amount  of  assess- 
ments, and  the  year  for  which  the  assessment  is  attacked,  is  now 
transmitted  to  this  office  and  the  writs  are  forthwith  sent  to  the 
Tax  Division  for  attention,  thereby  expediting  the  work  of  that 
division  and  permitting  of  an  orderly  transcription  by  the  reg- 
ister clerks. 

2.  Promptly  forwarding  checks  for  money  due  to  abandoned 
wives  and  children  by  eliminating  much  of  the  useless  procedure 
which  heretofore  caused  delay  and  often  hardship  to  people  who 
were  in  urgent  need  of  funds. 


104 


3.  Dispensing  with  the  antiquated  system  of  preparing  quar- 
terly reports,  costing  every  year  over  $10,000.  to  print.  These 
reports  simply  served  as  an  index  to  actions  and  proceedings.  In 
place  of  the  quarterly  reports  we  substituted  an  up-to-date  card 
index  system  at  a  total  and  final  cost  of  $2,000. 

4.  Finding  our  stenographic  force  overburdened  with  work 
by  reason  of  the  demand  for  extra  copies  of  court  opinions  and 
of  opinions  to  the  Board  of  Estimate  and  Apportionment,  we  pur- 
chased an  electrically  operated  mimeograph  machine,  which  has 
not  only  relieved  the  division  of  a  vast  amount  of  copying  work, 
but  has  also  saved  us  a  considerable  sum  which  would  otherwise 
have  to  be  expended  for  forms,  memos,  form  letters  and  notices 
in  various  proceedings,  particularly  in  condemnation  and  certiorari. 

5.  Valuable  records  were  left  scattered  on  the  floor  in  piles 
in  our  Record  Room  and  constituted  a  real  fire  hazard.  Today, 
the  Main  File  Room  presents  an  altogether  different  appearance, — 
wooden  shelving  and  wooden  closets  with  sagging  doors  have  been 
taken  out ;  papers  are  properly  placed  on  steel  shelving  and  manu- 
script papers  are  in  steel  cabinets,  properly  indexed  and  readily 
available. 

6.  Our  museum  pieces,  of  which  there  are  many,  are  gradu- 
ally being  hauled  away  to  the  scrap  heap  and  are  being  replaced 
by  modern  equipment.  Even,-  effort  is  being  made  to  eliminate 
the  bedlam  formerly  caused  by  seventy  noisy  typewriting  machines 
in  the  stenographic  room,  by  replacing  old,  noisy  machines  with 
new,  noiseless  typewriters.  This  relieves  the  strain  on  the  em- 
ployees and  promotes  efficiency. 

7.  A  card  index  system  has  been  devised  to  keep  track  of 
items  ordered  through  the  Department  of  Purchase  so  that  we 
may  always  have  on  hand  a  sufficient  supply  of  stationery,  steno- 
graphic notebooks  and  other  necessities  for  carrying  on  the  busi- 
ness of  the  office. 

8.  Clerks'  Division  is  now  responsible  for  answering  the 
daily  calendars  of  the  Appellate  Division,  First  and  Second  De- 
partments. This  relieves  the  Assistants  of  the  obligation,  formerly 
placed  upon  them,  of  waiting  in  court  for  their  cases  to  be  reached 
for  argument.  Assistants  are  thus  enabled  to  remain  in  the  office, 
attending  to  important  work  and  are  notified  in  ample  time  to 
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reach  the  courthouse  for  the  actual  argument  of  their  cases  on 
appeal. 

As  to  the  Physical  Side  of  the  Office 

When  this  Administration  took  office  we  found  an  appropria- 
tion of  only  $2,500.  to  provide  for  furniture  and  other  equipment 
for  the  entire  department,  and  to  provide  for  the  needs  of  the 
library  during  the  entire  year  1934.  We  have  endeavored  to  obtain 
a  yearly  allowance  properly  to  equip  the  department  and  have  had 
some  success,  having  gradually  obtained  increasing  allowances,  so 
that  in  the  1937  Budget  we  were  granted  $15,500.  The  increased 
appropriations  were  not  sufficient  but  have  been  helpful.  A  proper 
sum  is  now  set  aside  out  of  the  increased  appropriations  to  turn 
our  former  dusty  book  shelves  with  their  antiquated  text  books 
into  an  efficient  working  library. 


With  this  report  I  return  to  you  the  responsibility  which 
you  conferred  on  me  four  years  ago.  Whatever  success  the  Law 
Department  has  had  in  fulfilling  your  hopes  for  it,  has  been  due 
to  its  allegiance  to  the  high  ideals  of  your  administration,  to  your 
constant  encouragement  and  support  and  to  the  loyalty  and  ability 
of  the  staff.  Its  work  has  equalled  the  best  in  any  private  profes- 
sional organization.  I  can  never  repay  and  shall  never  forget  the 
debt  of  gratitude  I  owe  to  every  member  of  the  department,  to  the 
heads  of  divisions,  to  the  Executive  Assistant,  Mr.  Arthur  L. 
Marvin,  and  to  Mr.  William  C.  Chanler,  the  First  Assistant.  Of 
Mr.  Chanler  I  can  only  say  that  my  greatest  wish  for  the  future  of 
the  department  was  for  his  appointment  as  my  successor.  Under 
his  leadership  I  am  confident  the  Law  Department  will  move 
forward  to  great  achievements  in  1938  and  the  succeeding  years. 

Respectfully  submitted, 

Paul  Windels, 

Corporation  Counsel. 
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APPOINTMENTS  OF  THE  CORPORATION  COUNSEL 


1937 

(In  order  of  appointment) 

Murray  Sendler 

College  of  The  City  of  New  York,  A.B. ;  Columbia  University, 
M.A. ;  Columbia  Law  School,  LL.B.  1934;  formerly  Assistant 
to  Professor  Karl  Nickerson  Llewellyn,  of  Columbia. 

Arthur  Henry  Goldberg 

New  York  University,  B.C.S. ;  Harvard  Law  School,  LL.B. 
1928  with  scholarship;  formerly  with  Engelhard,  Pollak, 
Pitcher  &  Stern. 

Jane  M.  Bolin 

Wellesley  College,  A.  B.  with  honors;  Yale  Law  School, 
LL.B.  1931  ;  formerly  in  private  practice. 

Alfred  T.  White 

University  of  Virginia  Law  School,  LL.  B.  1930;  formerly 
with  Alexander  and  Green. 
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ADMIRALTY  DIVISION  Year 

1937 

Appeals  argued    3 

Actions  tried  in  Court    7 

Actions  before  Referees  or  Masters   8 

Miscellaneous  hearings    103 

Motions  argued  or  submitted    19 

Actions  and  claims  settled    8 

Damages  claimed  in  actions  and  claims  settled   $62,397.38 

Damages  allowed  in  actions  and  claims  settled   $18,052.84 

Briefs  prepared    24 

Pleadings  and  motion  papers  prepared   34 

Opinions  prepared   Ill 

Letters  prepared   237 

Actions  pending  at  beginning  of  year   39 

Actions  begun  during  year    18 

Actions  terminated  during  year    16 

Actions  pending  at  end  of  year   41 

Damages  claimed  in  actions  begun    $104,067.63 

Damages  claimed  in  actions  terminated   $154,881.00 

Damages  claimed  in  actions  pending  at  end  of  year   $118,540.16 

Total  amount  recovered  in  all  actions  tried  and  settled   $27,502.74 

Percentage  of  recovery  in  actions  against  City   15% 

Percentage  of  recovery  in  affirmative  actions   67}^% 

APPEALS  DIVISION 

Appeals  argued        Appeals  argued 
by  members  of         by  members  of 
Court  Appeals  Division         other  divisions 

Won  Lost  Won  Lost 

U.  S.  Supreme  Court   2 

Circuit  Court  of  Appeals   . .  3  1 

Court  of  Appeals                                   30  18  29  27 

Appellate  Divisions                                150  70  29  42 

Other  Courts                                       33  27  1 

215  115  62  70 

Total  appeals  argued  and  decided   462 

Appeals  dismissed  or  withdrawn   191 

Returns  to  certiorari  prepared   25 

Opinions  prepared    33 

Briefs  prepared    541 

Motions  argued  or  submitted   335 

Our  adversaries  asked  for  leave  to  go  to  the  Court  of  Appeals  in  36 
different  cases.  Permission  was  granted  in  11  of  them.  We  asked  for 
leave  to  go  to  the  Court  of  Appeals  in  13  cases,  and  permission  was  granted 
in  all  of  them. 

DIVISION  OF  CLAIMS  AND  JUDGMENTS 

Actions  tried  in  Court    280 

Actions  before  Referee  or  Masters   28 

Miscellaneous  hearings    12 

Motions  argued  or  submitted   36 
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Year 
1937 

Briefs  prepared    48 

Pleadings    972 

Opinions  prepared    43 

Letters  prepared    5,269 

Collections  in  actions  and  claims   $128,446.88 

Executions  issued    689 

Supplementary  Proceedings  commenced    57 

Supplementary  Proceedings  terminated    29 

Number  of  Judgments  collected   260 

Amount  of  Judgments  collected   $25,499.39 

Total  sum  collected    $153,946.27 

Claims  received    1,320 

Claims  disposed  of    1,216 

Claims  pending      1,347 

Actions  commenced    487 

Actions  terminated    453 

Actions  pending    289 

Surrogate's  matters    133 

Total  amount  recovered  in  all  claims  and  actions  tried  and 

settled    $153,946.27 

CONTRACT  DIVISION 

Appeals  argued   _   32 

Actions  tried  in  Court   59 

Actions  discontinued  or  dismissed  by  motion   59 

Briefs  prepared    177 

Pleadings  and  motion  papers  prepared   336 

Opinions  prepared    878 

Contracts  approved  as  to  form   2,451 

Other  instruments  drafted  or  approved   417 

Advertisements  for  bids  approved   1,412 

Actions  pending  at  beginning  of  period   310 

Actions  begun  during  period    108 

Actions  terminated  during  period   153 

Actions  pending  at  end  of  period   262 

Damages  claimed  in  actions  pending  at  beginning  of  period   $7,954,353.90 

Damages  claimed  in  actions  begun  during  period   $4,063,451.65 

Damages  claimed  in  actions  terminated   $5,406,644.64 

Damages  claimed  in  actions  pending  at  end  of  period   $8,019,766.45 

Total  amount  recovered  in  all  actions  tried,  settled,  etc   $432,649.52 

Percentage  of  recovery    8% 

Amount  claimed  in  affirmative  actions  terminated   $71,217.87 

Amount  recovered  in  affirmative  actions  terminated   $46,887.61 

Percentage  of  recovery  in  affirmative  actions   66% 

FRANCHISE  DIVISION 

Appeals  argued   22 

Actions  tried  in  court    9 

Actions  before  Referees  or  Masters   2 

Hearings  before  Public  Service  Commission   44 

Hearings  before  Transit  Commission   40 

Miscellaneous  hearings    37 

Motions  argued  or  submitted    44 

Briefs  prepared    61 
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Year 
1937 

Pleadings  and  motion  papers  prepared   29 

Opinions  prepared    64 

Letters  prepared    g75 

Franchise  Contracts  approved   _   26 

Agreements  and  other  instruments  drafted  or  approved   105 

Records  on  appeal  prepared    8 

Legislative  bills  drafted  or  revised   2 

Actions  pending  at  beginning  of  year   51 

Actions  begun  during  year    16 

Actions  terminated  during  year   22 

Actions  pending  at  end  of  year   45 

DIVISION  OF  GENERAL  LITIGATION 

Appeals  argued    23 

Actions  tried  in  court    158 

Miscellaneous  hearings    92 

Motions  argued  or  submitted    540 

Briefs  prepared    311 

Pleadings  and  motion  papers  prepared   554 

Opinions  prepared    1,805 

Legislative  bills  drafted  or  revised   3 

Ordinances  drafted    1 

Bonds  and  other  instruments  drafted  or  approved   5,811 

Letters  prepared    411 

Actions  and  proceedings  pending  at  beginning  of  year   772 

Actions  and  proceedings  begun    502 

Actions  and  proceedings  terminated    903 

Actions  and  proceedings  pending  at  end  of  year   371 

Prevailing  rate  of  wage  actions — held  pending  outcome  of  test 

cases    2,600 

Damages  claimed  in  actions  pending  at  beginning  of  year   $2,065,489.49 

Damages  claimed  in  actions  begun   $495,153.03 

Damages  claimed  in  actions  terminated   $417,616.65 

Damages  claimed  in  actions  pending  at  end  of  year   $2,143,545.90 

Total  amount  recovered  in  all  actions  tried  and  settled   $77,607.44 

Percentage  of  recovery    .185 

LEGISLATIVE  DIVISION 

State  Legislature : 

Bills  introduced  in  Senate    2,130 

Bills  reprinted  in  Senate    583 

Bills  introduced  in  Assembly    2,550 

Bills  reprinted  in  Assembly    699 

Bills  introduced  in  both  branches    4,680 

Bills  reprinted  in  both  branches    1.282 

Bills  considered — Total    5,962 

Bills  passed  by  both  branches    1,206 

Bills  approved  by  Governor  which  became  laws   929 

Bills  vetoed  by  Governor    268 

Bills  recalled  from  Governor    9 

Special  City  Bills  introduced   43 

Special  City  Bills  passed  by  both  branches   42 

Special  City  Bills  vetoed  by  Governor   1 

Special  City  Bills  approved  by  Governor  which  became  laws...  41 
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Municipal  Assembly:  Year 

1937 

Bills  introduced  in  Board  of  Estimate  Branch   89 

Bills  reprinted  in  Board  of  Estimate  Branch   29 

Bills  introduced  in  Board  of  Aldermen  Branch   192 

Bills  reprinted  in  Board  of  Aldermen  Branch   3 

Bills  introduced  in  both  branches   281 

Bills  reprinted  in  both  branches    32 

Bills  considered — Total    313 

Bills  passed  by  both  branches    75 

Bills  recalled  from  Mayor    1 

Bills  vetoed  by  Mayor : 

(Passed  by  Municipal  Assembly  in  1936 — 2 

(Passed  by  Municipal  Assembly  in  1937 — 7   9 

Bills  approved  by  Mayor  which  became  local  laws : 
(Passed  by  Municipal  Assembly  in  1936 —  2 

(Passed  by  Municipal  Assembly  in  1937 — 65   67 

Bills  repassed  over  Mayor's  veto : 
(Vetoed  by  Mayor  in  1936 — 2 

(Vetoed  by  Mayor  in  1937—2   4 

Bills  which  became  local  laws — Total : 

(Passed  by  Municipal  Assembly  in  1936 —  2 

(Passed  by  Municipal  Assembly  in  1937 — 68   70 

Board  of  Aldermen: 

Proposed  ordinances  introduced    99 

Proposed  ordinances  passed    58 

Proposed  ordinances  recalled  from  Mayor    2 

Proposed  ordinances  vetoed  by  Mayor    12 

Proposed  ordinances  approved  by  Mayor  which  became  law   41 

Proposed  ordinances  repassed  over  Mayor's  veto   2 

Proposed  ordinances  which  became  law — Total    43 

DIVISION  OF  PENALTIES 

Briefs  prepared    326 

Opinions  prepared    57 

Lis  pendens  filed   510 

Judgments  entered  in  favor  of  the  City  in  the  Mu- 
nicipal Courts    231 

Amount  of  judgments  entered  in  favor  of  the  City 

in  the  Municipal  Courts   $9,235.60 

Municipal  Term  fines  paid   $2,343.29 

Penalty  actions  settled   27,614.83 

Collected  on  disbursements  on  unsafe  buildings   18,423.05 

Moneys  collected  on  behalf  of  the  Dept.  of  Public 

Welfare  re  paternity  cases   7,809.00 

Moneys  collected  for  the  Family  Court    6,049.88 

Total  collected  through  the  Bureau  of  Penalties    $62,240.05 

Actions  and  proceedings  pending  at  beginning  of 

Year    1,437 

Actions  and  proceedings  commenced  during  Year   9,528 

Actions  and  proceedings  terminated  during  Year   9,845 

Actions  and  proceedings  pending  at  end  of  Year   1,118 
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Year 
1937 

Claims  received  during  Year   7,240 

Claims  disposed  of  during  Year   5,706 

Claims  pending  at  end  of  Year   1,534 

REAL  ESTATE  DIVISION 

(Bureau  of  Street  Openings) 

Appeals  argued    26 

Proceedings  tried  in  Court   55 

Proceedings  tried  before  Referees  or  Commissioners   2 

Miscellaneous  hearings    277 

Motions  argued  or  submitted   353 

Briefs  prepared    129 

Letters  prepared    1,088 

Final  Decrees  filed  and  Reports  of  Commissioners  confirmed ...  100 

Total  awards  therein   $32,496,279.52 

Total  assessments  therein   $13,355,938.60 

Approximate  miles  acquired    98.049 

Tentative  Decrees  and  preliminary  abstracts  filed   100 

Total  awards  therein   $19,964,202.34 

Total  assessments  therein   $20,783,083.51 

Bill  of  Costs  filed    187 

Orders  entered    247 

Objections  filed    1,797 


REAL  ESTATE  DIVISION 

(Condemnation  Bureau) 

Appeals  argued    4 

Condemnation  proceedings  tried  in  Court   90 

Other  actions  tried  in  Court   4 

Actions  before  Referees    0 

Miscellaneous  hearings    82 

Motions  argued  or  submitted   169 

Briefs  prepared    120 

Pleadings  and  motion  papers  prepared   141 

Opinions  prepared    53 

Letters   prepared    549 

Petitions,  findings,  judgments,  stipulations,  etc.,  drafted   528 

Cases  on  appeal  prepared   9 

Leases,  releases,  satisfactions  and  assignments  of  mortgages 

drafted    17 

Agreements  drafted    10 

Deeds  drafted  or  approved  as  to  form   0 

Hearings  before  Board  of  Assessors   16 

Legislative  bills  drafted    0 

REAL  ESTATE  DIVISION 

(Title  Examinations) 

Actions  tried  in  Court   59 

Proceedings  before  Referees    95 

Miscellaneous  hearings    262 

Motions  argued  or  submitted    1,505 
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Year 
1937 


Briefs  prepared    70 

Letters  prepared    3,116 

Conveyances  drawn    64 

Titles  closed    55 

Abstracts  of  title  prepared    3,654 

Titles  in  proceedings  certified   37,710 

Instruments  approved    621 

Orders  entered    148 

Orders  approved    1,098 

Depositions    28 

Legislative  bills  drafted    31 

Pleadings  drafted    171 

Leases  drafted    93 

Leases  approved    231 

Requisitions  received    399 

Searches  completed    41 1 

Short  period  searches — completed    20,444 

Mortgage  foreclosure  examinations — completed   9 

Tax  Lien  foreclosure  examinations — completed   45 

Slum  clearance  examinations — -completed   347 

Mortgage  foreclosure  actions — completed   31 

Unknown  owner  searches — completed   796 

Tenement  House  Repair  Lien  examinations   143 

DIVISION  OF  TAXES 

Appeals  argued    23 

Tax  Certiorari  proceedings  tried  in  court   159 

Motions  argued  or  submitted   828 

Briefs  prepared    542 

Opinions  prepared    1,763 

Returns  prepared    1,186 

Reports  as  to  legislative  bills   71 

Tax  Certiorari — R.E. — pending  at  beginning  of  year   37,217 

Tax  Certiorari — R.E. — begun  during  year   4,911 

Tax  Certiorari — R.E. — terminated  during  year   4,602 

Tax  Certiorari — R.E. — pending  at  end  of  year   37,526 

Assessments  involved  in  all  proceedings  terminated  during 

year   $3,095,442,663 

Reductions  in  assessments  obtained  or  allowed   $61,475,000 

Percentage  of  reductions  of  assessments   .0198 


DIVISION  OF  TORT  LITIGATION 
(Manhattan-Bronx-Brooklyn-Richmond-Queens- 
■ — and — 
Independent  Subway  System) 

Year 
1937 


Actions  tried  in  court   1,834 

Motions  argued  or  submitted   1,447 

Briefs  prepared    760 

Pleadings  and  motion  papers  prepared   4,291 

Opinions  prepared    2,073 

Letters  prepared    2,018 

Property  Clerk  cases  disposed  of   80 
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Year 
1937 

Reports  of  accidents  received  and  read  from  City  departments  44,586 

Oral  examinations  of  claimants   2,330 

Actions  begun  during  year   2,605 

Actions  terminated  during  year   3,723 

Damages  claimed  in  actions  begun  $18,629,628.97 

Damages  claimed  in  actions  terminated   $29,472,066.39 

Total  amount  recovered  in  all  actions  tried  and  settled   $670,315.49 

Claims  barred  by  Statute  of  Limitations   1,319 

Damages  claimed  in  claims  disposed  of   $6,304,288.00 

Total  claims  and  actions  disposed  of   5,033 

Total  amount  claimed  in  claims  and  actions  disposed  of   $35,776,354.39 

Percentage  of  recovery    1.8 

Actions  reversed    $41,086.93 

Appeals  argued  or  submitted   10 

DIVISION  OF  TRANSIT  LITIGATION 

Appeals  argued    — 

Actions  tried  in  court    12 

Miscellaneous  hearings    — 

Motions  argued  or  submitted    18 

Briefs  prepared    77 

Pleadings  and  motion  papers  prepared   34 

Opinions  prepared    45 

Other  legal  papers  prepared    266 

Actions  pending  at  beginning  of  year   345 

Actions  begun  during  year   15 

Actions  terminated  during  year   53 

Actions  pending  at  end  of  year   305 

Damages  claimed  in  actions  pending  at  beginning  of  year  $15,013,046.01 

Damages  claimed  in  actions  begun   $325,774.52 

Damages  claimed  in  actions  terminated   $7,944,245.21 

Damages  claimed  in  actions  pending  at  end  of  year    $7,394,575.32 

Total  amount  recovered  in  all  actions  tried  and  settled   $1,039,673.66 

Percentage  of  recovery    13% 

DIVISION  OF  WATER  SUPPLY 

Appeals  argued    2 

Actions  tried  in  Court   2 

Condemnation  Commissions  organized    8 

Damage  parcels  presented  to  Commissions   627 

Commission  reports  prepared    13 

Certiorari  hearings  before  Referees   34 

Hearings  before  Water  Power  and  Control  Commission   42 

Miscellaneous  hearings    2 

Motions  argued  or  submitted   101 

Briefs  prepared    49 

Pleadings  and  motion  papers  prepared   138 

Other  legal  papers  drafted  or  approved   75 

Legislative  bills  examined   _   86 

Legislative  bills  prepared   7 

Titles  examined    881 

Actions  and  special  proceedings  pending  at  beginning  of  year...  199 

Actions  and  special  proceedings  begun  during  year   995 

Actions  and  special  proceedings  terminated  during  year   836 

Actions  and  special  proceedings  at  end  of  year   358 
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CLERICAL  DIVISION  Year 

1937 

New  Actions  and  Proceedings  entered  in  Registers   10,979 

Totals  Bills  of  Costs  taxed   927 

Number  of  City's  Bills   661 

Amount  of  City's  Bills   $49,789.15 

Number  of  Bills  against  the  City   266 

Amount  of  Bills  against  the  City   $37,469.15 

Amount  deducted  from  Bills  of  Costs  against  the  City  on 

Taxation    $8,160.43 

Court  Orders  entered    4,784 

Judgments  in  favor  of  City  entered   949 

Amount  of  Judgments  in  favor  of  City   $131,159.20 

Judgments  entered  against  the  City   969 

Amount  of  Judgments  entered  against  the  City   $2,847,915.55 

City  Appeals  prepared,  compared  and  printed   187 

Cases  on  Appeal  in  which  City  was  respondent  compared 

and  waiver  signed   202 

Vouchers  audited  and  certified  for  payment   1,241 

Communications  received    (exclusive  of  correspondence  in 

litigated  matters)    23,391 

Communications  sent  out    25,586 

Pages  of  communications  sent  out   34,433 

Folios  of  Stenography  typewritten   680,676 

Folios  of  Typewriting  not  dictated   135,935 

Papers  served  by  Process  Servers  and  Messengers   22,513 

Total  number  of  letters  mailed  during  the  year   52,340 


These  figures  do  not  include  clerical  items  handled  by  the  Bureau  of 
Penalties  or  the  Brooklyn  Office. 


WORKMEN'S  COMPENSATION  DIVISION 

Number  of  Claims  Filed   8,708 

Hearings  Before  Industrial  Board   9,052 

Cases  Closed  (Not  Including  Those  at  Informal  Hearing)   4,179 

Physical  Examinations    5,633 

Disability  and  Death  Payments  During  1937 : 

Disability        Death  Total  % 

Accidents  prior  to  Jan.  1,  1934 ...  $65,878.20  $132,831.77  $198,709.97  26.15 

Accidents  during  1934                38,861.10  15,093.45  53,954.55  7.10 

Accidents  during  1935                 88,175.37  14,402.91  102,578.28  13.50 

Accidents  during  1936               241,017.19  11,210.99  252,228.18  33.20 

Accidents  during  1937               148,735.61  3,643.22  152,378.83  20.05 

Total  Disability  and  Death 
Payments   $582,667.47   $177,182.34   $759,849.81  100.00 

Administrative  Expenses    3,116.02 

(Contribution  to  Labor  Dept.  L.  1937,  Ch.  108) 

Total  Compensation  Costs   $762,965.83 
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BUREAU  OF  WORKMEN'S  COMPENSATION 
Statement  of  Medical  Costs  and  Accounts  Payable 
January  1,  1937— December  31,  1937 


rnor  to 

iyjD 

1935 

1936 

10^7 

1  ULdl 

Accounts   Payable  as 

$24,754.53 

of  Jan.  I,  1937  

$9,724.47  $15,030.06 

Medical  Bills  Received 

Jan.  1,  '37-Dec.  31,  '37 

Doctors'  Services 

Treatments   

418.05 

li/  .uu 

£.  OOQ  A(\ 

65,258.04 

72,031.49 

X-rays   

118.00 

615.00 

7,343.25 

8,076.25 

Exam,  and  Reports 

25.00 

209.00 

4,724.50 

4,958.50 

Salaries   

8,520.63 

8,520.63 

Hospital  Services 

Treatments   

1  e  a  1  a 

154.10 

99.10 

555.46 

o,41U.o/ 

y,£  ly.Do 

X-rays   

70.00 

76.00 

105.00 

3,837.95 

4,088.95 

Board   

450.00 

406.00 

1,229.75 

23,414.08 

25,499.83 

Misc.  Services 

Misc.  Services   

244.35 

313.52 

9,596.54 

10,154.41 

Steno.  Transcripts 

10.55 

192.30 

1,594.42 

1,797.27 

Medical  Supplies  

211.02 

211.02 

Reimbursements  (To 

claimants  for  various 

expenses   

64.35 

694.32 

1,703.09 

8,549.07 

11,010.83 

Total  Bills  Received  $1,518.85  $11,162.44  $26,181.58  $141,460.37 

Less 

Disallowed  Claims  

6,877.48 

3,219.54 

5,287.61 

15,384.63 

Excessive  Charges 

( Deducted  at  time 

of  payment  

559.49 

1,553.44 

2,112.93 

Bills  Paid  

1,434.35 

1,457.51 

20,022.83 

120,424.49 

143,339.18 

1,434.35 

8,334.99 

23,801.86 

127,265.54 

160,836.74 

Accounts  Payable  Dec. 

3i,  1937   

84.50 

2,827.45 

2,379.72 

14,194.83 

19,486.50 
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DEPARTMENTAL  ANALYSIS  OF  MEDICAL  DISBURSEMENTS 


JANUARY  1  TO  DECEMBER  31,  1937 


Prior  to 


Departments 

1  C\1  c 

1  Cil  c 

lyoo 

i  otai 

Correction   

$637.89 

$1,275.63 

$1,913.52 

Docks   

$19.00 

$3.00 

267.75 

3,371.77 

3,661.52 

Education   

28.50 

126.50 

1,154.45 

2,472.80 

3,782.25 

191.12 

117.25 

308.37 

Fire   

97.75 

206.60 

719.95 

1,024.30 

Hospitals   

35.00 

295.68 

1,331.68 

6,856.19 

8,518.55 

Health   

241.35 

241.35 

Markets   

755.68 

755.68 

P.  &  S  

60.00 

15.80 

1,035.14 

7,742.87 

8,853.81 

Police   

130.50 

1,286.36 

1,416.86 

Purchase   

92.75 

622.90 

715.65 

Parks   

318.50 

385.85 

1,678.09 

7,943.34 

10,325.78 

Pres.  Man  

70.00 

19.00 

1,646.78 

7,334.20 

9,069.98 

Pres.  Bronx  

25.00 

251.02 

852.86 

1,128.88 

Pres.  Bklyn  

82.50 

599.60 

2,848.75 

3,530.85 

Pres.  Queens  

32.00 

805.75 

1,956.32 

2,794.07 

Pres.  Richmond 

25.00 

220.00 

562.10 

807.10 

Sanitation   

410.25 

583.98 

8,216.88 

52,126.15 

61,337.26 

Tenement  

8.00 

8.00 

transportation 

5.00 

347.00 

399.00 

751.00 

W.  S.,  G.  &  E 

37.00 

10.50 

1,164.72 

10.848.81 

12,061.03 

*Water  Supply,  Bd... 

8.00 

517.20 

525.20 

Welfare  

188.85 

9.20 

41.00 

860.35 

1,099.40 

Medical  Salaries 

8,520.63 

8,520.63 

Medical  Supplies 

4.11 

184.03 

188.14 

$1,434.35  $1,457.51  $20,022.83  $120,424.49  $143,339.18 


ANALYSIS  OF  MEDICAL  PAYMENTS— JANUARY  1  TO 
DECEMBER  31,  1937 


Doctors  of  Claimants'  Selection   $67,714.06 

Panel  Specialists   25,872.81 

Hospital,  for  Board,  Treatments,  Etc   16,938.92 

Specialists'  Testimonies   3,150.00 

Stenographers,  Labor  Board  Transcripts   1,769.52 

Reimbursements  to  Claimants,  Carfare,  Etc   10,010.83 

Surgical  Appliances   5,680.32 

Misc.  Items  (Special  Nurses,  Masseurs,  Etc.)   3,480.31 

Medical  Supplies   201.78 

Doctors'  Salaries   8,520.63 


$143,339.18 


*  Paid  out  of  respective  departments  budgetary  appropriation. 
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DISTRIBUTION  OF  COMPENSATION  PAYMENTS  FOR  PERIOD 
JANUARY  1,  1937  TO  DECEMBER  31,  1937 

♦Education    $27,589.83 

Borough  President  Bronx    8,068.56 

Borough  President  Brooklyn    23,559.87 

Borough  President  Manhattan    30,947.98 

Borough  President  Queens    26,463.54 

Borough  President  Richmond    5,314.03 

Correction    7,165.58 

Docks    9,924.22 

Fire    4,724.94 

Health   3,050.47 

Hospitals   89,803.94 

Parks    31,554.06 

Plant  &  Structures    52,538.46 

Police    3,677.48 

Public  Markets    887.40 

Purchase   2,396.77 

Sanitation    373,381.71 

Water  Supply,  Gas  and  Electricity   45.742.36 

T.  E.  R.  A,    2,324.74 

Board  of  Water  Supply    1,899.15 

♦Transportation    5,969.70 

Bronx  Parkway  Commission    465.44 

City  Magistrates  Court    540.02 

Sheriff  Bronx  County    314.01 

Public  Welfare    270.01 

Finance    540.02 

*Henry  Hudson  Parkway    150.00 

E.  R.  B   585.52 


Total    $759,849.81 

RECAPITULATION 

Total  Compensation  Benefits  Paid  in  1937   $759,849.81  83% 

Total  Medical  Payments  Made  in  1937   143,339.18  17% 


Total    $903,188.99  100% 


Administrative  Expenses  (Contribution  to  Labor  Dept. 

L.  1937,  Ch.  108)   $3,116.02 

Total  Compensation  Payments  for  1937  Cases   152,378.83  55.9% 

Total  Medical  Costs  for  1937  Cases   120,424.49  44.1% 


Total    $272,803.32  100% 


*  Paid  out  of  respective  departments  budgetary  appropriation. 


118 


GENERAL  STATISTICS 
Pending  Litigation 


Actions     Com-  Termi- 

Pending    menced  nated  Pending 

Beginning  During  During  Ending 

Of  Year     Year     Year  Year 


Unassigned  Cases — 


Against  City 


Summons  only — Supreme  Court 

137 

36 

43 

130 

Summon q  nnl v — i  irv  Court 

21 

14 

21 

14 

Total   

158 

50 

64 

144 

Iain  Office — Regular — 

/4nninct   It  ltv-^— 
*n. yui/tn       n  y 

Summons  only — Supreme  Court  

251 

96 

114 

233 

Summons  only — City  Court  

21 

24 

36 

9 

Prevailing  Rate  of  Wages  Actions  

3,378 

39 

176 

3,241 

32 

32 

Salary  Actions — Sup.,  U.  S.  and  City 

182 

Courts  

181 

12 

11 

Salary  Actions — Municipal  Court  

39 

3 

4 

38 

Services  and  Fees  

72 

4 

8 

68 

Goods  Sold  and  Delivered  

34 

1 

33 

Rent  of  Property  

14 

i 

2 

13 

Excess  Deposit  for  Plumber's  Permit 

1,254 

1,254 

Assessment  Actions  and  Proceedings 

231 

231 

Awards  and  Interest  on  Awards  

35 

i 

i 

35 

Miscellaneous  Actions  on  Contract  

487 

31 

55 

463 

Miscellaneous  Actions  for  Sums  of 

Money   

118 

100 

96 

122 

Tax  and  Water  Rate  Cases  

182 

4 

11 

175 

Personal  Injuries — Supreme  Court .  ... 

1,485 

329 

449 

1,365 

Personal  Injuries — Municipal  Court ... 

909 

301 

490 

720 

Personal  Injuries — City  Court  

760 

214 

327 

647 

Personal  Injuries — U.  S.  Circuit 

Court   

17 

2 

5 

14 

Other  Personal  Torts   

135 

13 

41 

107 

Damage  to  Personal  Property  

567 

119 

209 

477 

Replevin  and  Conversion   

211 

106 

110 

207 

Damage  by  Sewer  Overflow  

38 

30 

18 

so 

Damage  by  Water  Mains  

67 

17 

30 

54 

Damage  to  Easements  (Transit)  

341 

14 

33 

322 

Miscellaneous  Damage  to  Real  Prop- 

erty   

89 

26 

21 

94 

Admiralty  Suits  

59 

14 

12 

61 

Patent  Cases  

10 

1 

11 

Injunction  Suits — Supreme  Court 

417 

59 

58 

418 

Injunction  Suits — U.  S.  Courts  

30 

3 

1 

32 
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Pending  Litigation 


Actions     Com-  Termi- 
Pending    menced  nated  Pending 
Beginning  During  During  Ending 
Of  Year     Year     Year  Year 


Main  Office — Continued 


Miscellaneous  Equity  Suits  

163 

35 

33 

165 

Mechanic's  Lien  Foreclosures  

562 

23 

22 

563 

Tax  Lien  Foreclosures  

24 

63 

68 

19 

Mortgage  Foreclosures  

24 

154 

161 

17 

Lost  Mortgage  Proceedings  

4 

1 

3 

Tax  Certiorari — R.  E.  and  Personal 

Property   

37,217 

4,911 

4,602 

37,526 

Tax  Certiorari — Bank  Stock  

47 

47 

Tax  Certiorari — Special  Franchise 

187 

4 

"l 

184 

Tax  Certiorari — Money  Capital  

1,282 

1,282 

Certiorari  Proceedings  

288 

255 

92 

451 

Mandamus  Proceedings  

820 

277 

182 

915 

♦Special  Proceedings  (Art.  78 — CPA) 

86 

12 

74 

♦Election  Proceedings  

278 

278 

Miscellaneous  Proceedings  

8i  i 

1,351 

1,434 

728 

City  Plaintiff 


Summons  Only  Served  

46 

46 

General  Actions  

1,909 

427 

544 

1,792 

Tax  Lien  Foreclosures  

309 

309 

Dept.  of  Hospitals  

17 

43 

30 

30 

Fire  Commissioner,  Plaintiff  

29 

29 

Board  of  Education,  Plaintiff  

20 

6 

4 

22 

Department    of    Public  Welfare, 

Plaintiff   

64 

32 

26 

70 

People  of  State,  Plaintiff  

105 

30 

21 

114 

Certiorari  Proceedings  by  City  

10 

2 

1 

11 

Mandamus  Proceedings  by  City  

4 

4 

Condemnation    Proceedings  (exclu- 

sive of  Street  Proceedings)  

140 

38 

83 

95 

Total   

55,546 

9,578 

9,920 

55,204 

Main  Office — (Including  Tort  Actions  in  which  there  are  more  than  one 
plaintiff) — 


Against  City — 

Summons  only — Supreme  Court  

251 

96 

114 

233 

Summons  only — City  Court  

21 

24 

36 

9 

Prevailing  Rate  of  Wages  Actions 

3,378 

39 

176 

3,241 

Suspension  Actions   

32 

32 

Salary  Actions — Sup.,  U.  S.  and  City 

Courts  

181 

12 

11 

182 

Salary  Actions — Municipal  Court 

39 

3 

4 

38 
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Pending  Litigation 


Actions     Com-  Termi- 

Pending    menced  nated  Pending 

Beginning  During  During  Ending 

Of  Year     Year     Year  Year 


Main  Office — Continued 


Services  and  Fees  

72 

4 

8 

68 

Goods  Sold  and  Delivered  

34 

1 

33 

Rent  of  Property  

14 

i 

2 

13 

Excess  Deposit  for  Plumber's  Permit 

1,254 

1,254 

Assessment  Actions  and  Proceedings 

231 

231 

Awards  and  Interest  on  Awards 

35 

1 

i 

35 

Miscellaneous  Actions  on  Contract  

487 

31 

55 

463 

Miscellaneous  Actions  for  Sums  of 

Money   

118 

100 

96 

122 

Tax  and  Water  Rate  Cases  

182 

4 

11 

175 

Personal  Injuries — Supreme  Court 

1,485 

462 

599 

1,384 

Personal  Injuries — Municipal  Court- 

909 

391 

624 

676 

Personal  Injuries — City  Court  

760 

300 

437 

623 

Personal  Injuries — U.   S.  Circuit 

Court   

17 

3 

5 

15 

Other  Personal  Torts  

135 

13 

37 

111 

Damage  to  Personal  Property  

567 

154 

256 

465 

Replevin  and  Conversion  

211 

106 

110 

207 

Damage  by  Sewer  Overflow  

38 

30 

18 

50 

Damage  by  Water  Mains  

67 

17 

30 

54 

Damage  to  Easements  (Transit) 

341 

14 

33 

322 

Miscellaneous  Damage  to  Real  Prop- 

erty   

89 

26 

21 

94 

Admiralty  Suits  

59 

14 

12 

61 

Patent  Cases  

10 

1 

11 

Injunction  Suits — Supreme  Court   

417 

59 

58 

418 

Injunction  Suits — U.  S.  Courts  

30 

3 

1 

32 

Miscellaneous  Equity  Suits  

163 

35 

33 

165 

Mechanic's  Lien  Foreclosures  

562 

23 

22 

563 

Tax  Lien  Foreclosures  

24 

63 

68 

19 

Mortgage  Foreclosures  

24 

154 

161 

17 

Lost  Mortgage  Proceedings  

4 

1 

3 

Tax  Certiorari — R.  E.  and  Personal 

Property   

37,217 

4,911 

4,602 

37,526 

Tax  Certiorari — Bank  Stock  

47 

47 

Tax  Certiorari — Special  Franchise 

187 

"4 

7 

184 

Tax  Certiorari — Money  Capital  

1,282 

1,282 

Certiorari  Proceedings  

288 

255 

92 

451 

Mandamus  Proceedings  

820 

277 

182 

915 

""Special  Proceedings  (Art.  78 — CPA) 

86 

12 

74 

*Election  Proceedings  

278 

278 

Miscellaneous  Proceedings  

811 

1,351 

1,434 

728 
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Pending  Litigation 


Actions     Com-  Termi- 

Pending    menced  nated  Pending 

Beginning  During  During  Ending 

Of  Year     Year     Year  Year 


Main  Office — Continued 
City  Plaintiff 

Summons  Only  Served  

General  Actions  

Tax  Lien  Foreclosures  

Dept.  of  Hospitals  

Fire  Commissioner,  Plaintiff  

Board  of  Education,  Plaintiff  

Department    of    Public  Welfare, 
Plaintiff   

People  of  State,  Plaintiff  

Certiorari  Proceedings  by  City  

Mandamus  Proceedings  by  City  

Condemnation    Proceedings  (exclu- 
sive of  Street  Proceedings)  

Total   


Injunction  Suits — Supreme  Court 
Miscellaneous  Equity  Suits  


46 

46 

1,909 

427 

544 

1,792 

309 

309 

17 

43 

30 

30 

29 

29 

20 

6 

4 

22 

64 

32 

26 

70 

105 

30 

21 

114 

10 

2 

1 

11 

4 

4 

140 

38 

83 

95 

55,546 

9,923 

10,357 

55,112 

4 

4 

4 

4 

5 

5 

1 

1 

4 

4 

1 

1 

8 

8 

17 

2 

15 

3 

3 

1,233 

193 

326 

1,100 

742 

164 

218 

688 

465 

110 

143 

432 

112 

8 

22 

98 

332 

60 

61 

331 

43 

41 

66 

18 

31 

5 

26 

31 

3 

8 

26 

45 

2 

3 

44 

107 

1 

106 

34 

34 

Brooklyn  Office — Regular — 
Against  City — 

Salary  Actions — Sup.,  U.  S.  and 
City  Courts  

Salary  Actions — Municipal  Court  

Services  and  Fees  

Goods  Sold  and  Delivered  

Rent  of  Property  

Assessment  Actions  and  Proceedings 

Miscellaneous  Actions  on  Contract  

Miscellaneous  Actions  for  Sums  of 
Money   

Tax  and  Water  Rate  Cases  

Personal  Injuries  Supreme  Court  

Personal  Injuries — Municipal  Court  . 

Personal  Injuries — City  Court  

Other  Personal  Torts  

Damage  to   Personal  Property  

Replevin  and  Conversion  

Damage  by  Sewer  Overflow  

Damage  by  Water  Mains  

Miscellaneous  Damage  to  Real  Prop- 
erty   
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Litigation  Pending 


Actions     Com-  Termi- 

Pending    menced  nated  Pending 

Beginning  During  During  Ending 

Of  Year     Year     Year  Year 


Brooklyn  Office — Continued 

Mechanic's  Lien  Foreclosures 

Tax  Lien  Foreclosures  

Mortgage  Foreclosures  

Certiorari  Proceedings  

Mandamus  Proceedings  

Miscellaneous  Proceedings  


5  5 

13  49  49  13 

23  113  117  19 

30  ..  ..  30 

63  ..  ..  63 

17  4  5  16 


City  Plaintiff 

General  Actions   5         . .  . .  5 

Certiorari  Proceedings  by  City   6         . .  . .  6 

Condemnation    Proceedings  (exclu- 
sive of  Street  Proceedings)   2         ..  ..  2 


Total    3,386       747     1,026  3,107 


Brooklyn  Office — (Including  Tort  Actions  in  which  there  are  more  than 
one  plaintiff)  — 


Against  City — 

Salary    Actions — Sup.,    U.    S.  and 

City  Courts  

4 

4 

Salary  Actions — Municipal  Court  

4 

4 

Services  and  Fees  

5 

5 

Goods  Sold  and  Delivered  

1 

1 

Rent  of  Property  

4 

4 

Assessment  Actions  and  Proceedings 

1 

1 

Miscellaneous  Actions  on  Contract  

8 

8 

Miscellaneous  Actions  for  Sums  of 

Money   

17 

2 

15 

Tax  and  Water  Rate  Cases  

3 

3 

Personal  Injuries — Supreme  Court... 

1,233 

296 

454 

1,075 

Personal  Injuries — Municipal  Court... 

742 

237 

277 

702 

Personal  Injuries — City  Court  

465 

173 

195 

443 

Other   Personal  Torts  

112 

10 

24 

98 

Damage  to  Personal  Property  

332 

78 

92 

318 

Replevin  and  Conversion  

43 

41 

66 

18 

Damage  by  Sewer  Overflow  

31 

5 

26 

Damage  by  Water  Mains  

31 

3 

8 

26 

Miscellaneous  Damage  to  Real  Prop- 

erty   

45 

2 

3 

44 

Injunction  Suits — Supreme  Court 

107 

1 

106 

Miscellaneous  Equity  Suits  

34 

34 
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Pending  Litigation 


Actions     Com-  Termi- 

Pending    menced  nated  Pending 

Beginning  During  During  Ending 
Of  Year     Year     Year  Year 


Brooklyn  Office — Continued 

Mechanic's  Lien  Foreclosures   5  . .  . .  5 

Tax  Lien  Foreclosures   13  49  49  13 

Mortgage  Foreclosures   23  113  117  19 

Certiorari  Proceedings   30  . .  . .  30 

Mandamus   Proceedings   63  . .  . .  63 

Miscellaneous  Proceedings   17  4  5  16 

City  Plaintiff 

General  Actions   5  . .  . .  5 

Certiorari  Proceedings  by  City   6  . .  . .  6 

Condemnation    Proceedings  (exclu- 
sive of  Street  Proceedings)   2  ..  ..  2 


Total    3,386     1,006     1,298  3,094 


Bureau  of  Penalties 


Certiorari    37 

Injunction    9 

Mandamus    31 

Miscellaneous    23 

Municipal  Court  ~\ 

Municipal  Term  Court  [■   733 

Magistrates'  Court  J 

General  Sessions  Warrants  of  Seizure  

Court  of  Special  Sessions   221 

Delinquent  Jurors   64 


1,118 


Main  Office   

Brooklyn  Office  

Bureau  of  Penalties 

Total  


Judgments  Entered 


In  Favor  of  City 
Number  Amount 


949  $131,159.20 
254  20,167.26 
231  9,235.60 


1,434  $160,562.06 


Against  the  City 
Number  Amount 

969  $2,847,915.55 
160  208,411.79 


1,129  $3,056,327,34 
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PAYMENTS  MADE  FROM  EACH  APPROPRIATION 
DURING  YEAR 


The  following  Statement  of  Disbursements  includes  all  bills 
certified  for  payment  up  to  December  31st,  1937. 


Amount 

Net  Amount  of 

Disbursed  to 

Appropriation 

ana  inciuQing 

U  iicxpciiucu 

nTitlp  r\i  A,r»nrnnri£itinns 

for  1937 

Dec.  31,  1937 

Balance 

Salaries  Regular  Employees 

.  $1,104,968.34 

$1,094,527.93 

$10,440.41 

Salaries  Temporary  Employ 

ees   

14,240.00 

14,239.92 

.08 

Fees  of  Process  Servers  

900.00 

899.95 

.05 

Fees  of  Experts 

135,000.00 

122,168.86 

12,831.14 

Fees  for  Stenographers'  Min 

utes   

15,000.00 

13,720.91 

1,279.09 

Fees  of  Special  Counsel  

5,000.00 

3,999.96 

1,000.04 

Meal  Money  

15,000.00 

14,199.85 

800.15 

./U 

Equipment   

15,500.00 

14,205.97 

1,294.03 

Repairs  and  Replacements 

1,050.00 

996.73 

53.27 

Carfare   

10,500.00 

10,483.81 

16.19 

Telephone  Service  

13,000.00 

8,612.65 

4,387.35 

Telegraph,  Cable  and  Messen- 

ger Service  

100.00 

99.96 

.04 

General    Plant  Service  

57,000.00 

56,748.32 

251.68 

Contingencies   

5,000.00 

5,000.00 

Printing,  Stationery,  etc. 

75,000.00 

75,000.00 

Salaries  and  Expenses — Tran- 

sit Unification  Force  

15,000.00 

14,960.95 

39.05 

World's  Fair  Project  

10,800.00 

8,480.96 

2,319.04 

TOTAL   

$1,495,258.34 

$1,460,546.03 

$34,712.31 

Bureau 

of  Street  Ope 

wings 

Salaries  Regular  Employees  .. 

$378,981.00 

$373,729.60 

$5,251.40 

Salaries  Temporary  Employees 

124,800.00 

124,800.00 
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SUMMARY— 1937 


Number  of  regular  employees  allowed   555 

Salaries  of  regular  employees  allowed  $1,553,268.00 

Number  of  temporary  employees   85 

Salaries  of  temporary  employees   $135,600.00 

Actual  number  of  regular  employees   534 

Actual  salaries  of  regular  employees  $1,481,675.95 

Actual  number  of  temporary  employees   84 

Actual  salaries  of  temporary  employees   $131,480.96 


Moneys  Received  During  Year  ig37 


Amount 
Exclusive 

of  Interest    Interest        Costs  Total 


Main  Office                         $448,152.36   $25,148.56   $12,623.71  $485,924.63 

Brooklyn  Office                                                             21.00  21.00 

Bureau  of  Personal  Taxes          225.00    225.00 

Bureau  of  Penalties                41,088.76                      21,151.29  62,240.05 

Bureau  of  Street  Openings          735.05                        1,088.00  1,823.05 


$490,201.17   $25,148.56   $34,884.00  $550,233.73 


The  following  payments  were  also  made  from  appropria- 
tions for  former  years : 


Appropriations  for  1936 


Net       Disbursed  Balance 
Appropria-    During    Previously  Unex- 
tion  1937       Disbursed  pended 


Fees  of  Experts   

$92,472.57 

$15,295.68 

$76,620.43 

$556.46 

Fees  of  Stenographers'  Min- 

5.00 

utes   

12,000.00 

1,568.36 

10,426.64 

Meal  Money   

10,145.76 

148.35 

9,997.41 

Equipment   

12,725.00 

440.95 

12,207.51 

'  76.54 

Repairs  and  Replacements 

850.00 

96.70 

752.97 

.33 

Telephone  Service   

12,000.00 

2,738.01 

8,484.67 

777.32 

General  Plant  Service  

44,800.00 

209.65 

44,576.32 

14.03 

Salaries  and  Expenses — Tran- 

sit Unification  Force  

57,500.00 

172.54 

57,078.00 

249.46 

$242,493.33 

$20,670.24 

$220,143.95 

$1,679.14 
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Appropriations  for  1935 


Fees  of  Experts                        $46,121.34   $12,793.41  $33,100.00  $227.93 

Equipment                                   4,400.00          19.00  4,247.35  133.65 

$50,521.34   $12,812.41  $37,347.35  361.58 

Appropriations  for  1933 

Fees  of  Experts                     $62,810.00     $1,790.00  $44,743.05  $16,276.95 

Appropriations  for  1930 

Fees  of  Experts                     $85,880.00       $980.00  $81,304.33  $3,595.27 


PERSONNEL  AND  SALARIES 
Recapitulation  of  Payroll  in  Force  at  End  of  Year 

Payroll  Authorized  by  Board  of  Estimate  and  Apportionment 

Number  and  Salaries  Authorised 

December  31,  1936         December  31,  1937 
Number        Salaries        Number  Salaries 

Regular  Employees  (Tax  Levy) 


Main  Office    328  $926,050.00  337  $962,840.00 

Brooklyn  Office   36  95,705.00  36  101,130.00 

Bureau  of  Penalties   26  76,465.00  ^6  85,940.00 

Total   390  $1,098,220.00  399  $1,149,912.00 


(Tax  Levy)  Code  122 
Main  Office    3  $14,240.00  3  $14,240.00 


127 


Special  Process  Servers 


Main  Office  and  Bureau 


of  Penalties   

7 

$4,500.00 

1 

$900.00 

Tctftpofoyy 

Employees 

(  World's  Fair 

Force) 

A/fain  Offirp 

14 

$12,240.00 

13 

$10,800.00 

.  Regular 

Employees 

{Street  Openings) 

Manhattan  Office   

103 

$251,586.00 

102 

$255,396.00 

Brooklyn  Branch  Office 

28 

o9, 120.00 

32 

83,710.00 

Queens  Branch  Office 

21 

53,970.00 

18 

49,110.00 

Total   

152 

$374,676.00 

152 

$388,216.00 

Temporary  Employees  (Street  Openings) 

Manhattan  Office   

40 

$68,100.00 

39 

$65,400.00 

Brooklyn  Branch  Office 

22 

39,120.00 

16 

28,800.00 

Queens  Branch  Office 

21 

37,200.00 

17 

30,600.00 

Total   

83 

$144,420.00 

72 

$124,800.00 

Total  Authorized 

Force   

649 

$1,648,296.00 

640 

$1,688,868.00 

Actual  Payroll  on 

Annual  Basis 

as  of 

December 

31,  1936  and  December 

31,  1937 

Actual  Number  of  Regular  Employees  (Tax  Levy)  Code  120  TS 


December  31,  1936  December  31,  1937 

Number        Salaries        Number  Salaries 


Main  Office    323         $909,190.00       322  $922,050.00 

Brooklyn  Office    36  94,455.00         34  93,490.00 

Bureau  of  Penalties   26  76.155.00         26  85,940.00 


Total    385       $1,079,800.00       382  $1,101,480.00 
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(Tax  Levy)  Code  122 


Main  Office                             3          $14,240.00  3 

$14,240.00 

Actual  Number  of  Special  Process  Servers 

Main  Office  and  Bureau 

of  Penalties                         5            $4,108.05  1 

$899.95 

Temporary  Employees  (World's  Fair  Force) 

Main  Office                            13          $11,160.00  13 

$8,480.96 

Bureau  of  Street  Openings 

Manhattan  Office                  102         $242,741.00  100 
Brooklyn  Branch  Office         28            68,685.00  30 
Queens  Branch  Office            21            52,855.00  18 

$234,996.00 
80,950.00 
49,110.00 

Total                              151         $364,281.00  148 

$365,056.00 

Temporary  Employees  (Street  Openings) 

Manhattan  Office                     40          $68,100.00  38 

Brooklyn  Branch  Office         22            39,120.00  16 
Queens  Branch  Office            20            35,400.00  17 

$63,600.00 
28,800.00 
30,600.00 

Total                               82         $142,620.00  71 

$123,000.00 

Total  Actual  Force        639       $1,616,209.00  618 

$1,613,156.91 
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